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Y cmammi 300cneno KOMRLEKCHUT HAYKO-
BUL AHANI3 THCMUMYMY YUBINOHOT KOHPICKAUT Y
cnpasax npo Kopynyiro Kpizv NPuMy MIdKCHAPoO-
1020 00C810y Ma NPAKMUKU U020 3ACMOCYBAHHA 8
Yrpaini. Obrpynmosano, wo cyuacnuts po3eumox
AHMUKOPYNYIULHO20 NPasa  Xapaxmepusyemvcs
nepexooom 810 mpadunitinol Kaparvnoi modent 0o
BIOHOBNIOBANLHOL, Y MEHCAX AKOL KLOUOBUM 3A-
BOAHHAM € YCYHEHHA eKOHOMIMHUX HACLIOKIG He-
3aK0HHO020 30aeaUeHHA MA NOBEPHEHHA AKMUBLE
Y 00xi0 depocasu. Busnaueno, wo yuginona xomn-
PicKayia € camocmiiHum NPagosuUM IHCMUNLY-
MOM, AKUL BLOPI3HAEMOCA 810 KNACUNHOT KOHPIC-
KAyl 8LOCYMHICII0 HeOOXIOHOCT 008UHYBALLHO20
BUPOKY M OPIEHMAUIEI0 HA MAUHO AK 00°€KM
npasosoeo niusy.

ITpoananizosano Mmixcnapooni cmanoapmu
YUBLLLHOT KOHPIcKaUiL, W0 nepedbauaromov moxc-
UBICMD  3ACMOCYBAHHA MEXAHIIMIE BULYUEHHA
aKmugie be3 6CMAMOBNEHHA BUHU Y KPUMIHALL-
HO-NPaBo6oMY NOPAIKY, @ MAKONC BUSHAUAIOMY
suMo2U w000 3abe3neuenns barancy mixc egex-
MUBHICTIO AHMUKOPYRULTLHUX 3aX0018 T 2apaHmi-
amu npasa enacrocmi. /ocnidxcerno 0cobausoc-
M IMNAEMEHMAYLL Y020 THCMUMYMY 8 NPasosy
cucmemy Yxpainu, wo 3ymosuno opmysanna 2i-
OpuOHOr NPagosol KOHCMPYKYLL, AKQ NOCOHYE ene-
MeHMU YUBLLLHO0, NYONIUHO20 MA KPUMIHATL-
1020 NPasa.

Ocobnugy ysazy npudineno ananizy npaxmu-
xu Buwoeo anmuxopynyitinozo cydy, axa 6idi-
epae eusnauanvry poiv y dopmysanmi nidxodie
00 3acmocysanna YyuGinLHol Kougickayii. Bema-
HOBILEHO, WO €Y008Q NPAKMUKG XAPAKMEPUIY-
EMbCA_BUKOPUCTIAHHAM _EKOHOMIUHO20 _AHATI3Y

AKMUBLE, 3ACMOCYSUHHAM HENPAMUX 00KA3IE Ma
paxmunnum nepepo3nodiiom 00Ka308020 M-
pa, wo nabrucye i 00 xonyenyii «unexplained
wealth» («neobrpynmosani axmueu»). Boonouac
AKUEHMOBANO Y6aA2Y HA HAABHOCME NPOOIEMHUX
acnexmie, 30kpema wooo SUSHAUCHHA Kpumepiie
HeobIrpyHmosanocmi axmusis ma 3abdesneuenns
HALEHCHO20 PIBHA NPABOBUX 2APAHMIL.

3pobneno BucHo8oKx MPo 3aanvry BI0No-
BIOHICML  HAUIOHATNLHOL MOOENT MIHCHAPOOHUM
CMandapmam 3a HAA8HOCML Nompedu 6 No0aNv-
oMY B00CKOHANEHHI NPABOB020 Pe2YNI06AHN A Ma
YriiKayti Y0080l NPaxmuxu.

Knrwuosi cnosa: xopynyia, Heodrpynmosani
AKMUBU, YUBLLOHA KOHPICKAULA, KOHPickaytl be3
BUHECEHHA 00BUNYBANBHO0 BUPOKY, MIHCHAPOOHT
cmandapmu, Buwuii anmuxopynyitinuli ¢yo, 0o-
KA3YBAHHA, NPABO BLACHOCM, AHMUKOPYNUITIHA
NOLIMUKA.

ITocraHoBKa Ipo6AeMu

CyyacHa aHTUKOPYIIIiiHA IOAITHKa Xa-
PAKTEPHU3YETHCA EPEOPIEHTAINIEIO 3 BUKAIOY-
HO KPHMMIHAABHO-IPABOBHX 3aCO0IB BIIAHBY
Ha KOMIIAEKCHI MEXaHI3MU YCyHEHHsA €KOHO-
MIYHUX HACAIJKIB KOPymIii. Y IbOMy KOHTEK-
CTI IHCTHUTYT IMBIABHOI KOH(icKarii HabyBae
OCOOAMBOTO 3HAYEHHA AK IHCTPYMEHT BH-
AY4EHHSA aKTHBIB, 3aKOHHICTh ITOXOJKEHHSA
AKUX He MOKe 6yTH migTBep/KeHa, HE3aNeK-
HO BiJ HAABHOCTI OOBHHYBAABHOI'O BHPOKY.
Takuii nigxig 403BOASE HNIABUIIUTH €(PEKTHB-
HiCTb 60pOTHOM 3 KOPYHIIIEIO, OJHAK BOJAHO-
9ac TOPOAKYE HU3KY CKAQAHUX TEOPETUIHHX
1 IPAaKTHYHHUX IUTAHb.
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IlepeayciM npoOA€MHHM € BHU3HAYEHHS
IPAaBOBOI HPHPOAU ITMBIABHOI KOHPIcKarlii,
siIKa POPMAABHO PEAAI3YETHCS B MEKAX ITUBIAD-
HOTO CYJOYHHCTBA, aA€ 32 CBOIM 3MICTOM BHKO-
Hy€ IyOAIYHO-TIPABOBI PYHKIIIT Ta 32 IHTEHCHB-
HICTIO BTPYYaHHA y IPABO BAACHOCTI HaOAMKa-
€TbCA 40 KPUMIHAABHO-TIPABOBHX 3axoJis. Lle
3YMOBAIOE JHCKYCIIO IOAO 1 KBaAipikamii Ak
CaMOCTIHHOTO IHCTUTYTy YU «KBa3l-KPUMIHAAD-
HOTO» MEXaHI3MYy, 1o 1moTpebye 3acToCyBaHHSA
HIABHIIECHUX CTAaHAAPTIB IIPABOBOTO 3aXHUCTY.

He Menm ARTYaABHOIO € npobAemMa BU3HA-
YEHHA KpI/ITepllB Heo6rpyHTOBaHOCT1 AKTHUBIB
Ta CTaH/JAPTIB /JOKAa3yBaHHA Y BIANOBIJHUX
cnpaBaX. BukopucraHHsA HempsaMHX JOKasiB,
€KOHOMIYHOTO aHAaAI3y Ta (paKTHYIHOTO IIepe-
PO3HOJINY AOKAa30BOTO TsAraps, Xoda 1 CIpH-
A€ epeKTUBHOCTI KOHPICKAI[IfHUX Tporeayp,
BOAHOYAC CTBOPIOE PU3UKU ITOPYILIECHHS IIPUH-
I[UITIB ITPABOBOI BH3HAYEHOCTI Ta CIPABEJAAH-
BOT'O CY4OBOI'O PO3TAAAY.

Oxpemoro 3Ha4eHHA HaOyBa€ MUTaHHA 3a-
6esneyennsa GanaHCy MK NMyOAIMHUM iHTEpe-
COM Y IIOBEPHEHHI HE3aKOHHO HabyTOro MaitHa
Ta TapaHTIAMU IPaBa BAACHOCTI. 3aCTOCYBAHHSA
IUBIABHOI KOHpicKamii 6e3 06BHHYBaABHOTO
BUPOKY 06’ €KTUBHO MiJBHIIYE PUUKH HAAMIp-
HOTO BTPY4YaHHSA Jep:KaBU y MaifHOBY cdepy
ocobH, 0 BUMAra€ 4iTKOro HOPMaTUBHOTO pe-
T'YAIOBAHHSA Ta ITOCAIJOBHOI CY/OBOI IPaKTHKH.

Y nmx yMoBax OCOOAHUBY POAB BIAIrpae
IpaKTHKAa Bumoro aHTHKOPyHIiiHOTO CyAy,
AKa GopMye MIAXOAU A0 3aCTOCYBAHHA 1HCTHU-
TYyTy IIUBIABHOI KOH}IcKamii, KOHKPETH3Yy€
HOro 3MICT Ta BHU3HAYA€ MEX1 JOINYCTHMOIO
BTpydaHHA. CaMe aHaAI3 1€l TPAKTHKH J03BO-
ASI€ BUSIBUTU SIK IIO3UTHBHI pesyAbTaTH GyHK-
I[IOHYBAaHHA BIAIIOBIAHOTO MEXaHI3My, Tak I
npobaemHi acnekTH, Take craHOBHIE HOTpe-
6y10Th 1i TOAAABIIIOTO HAYKOBOTO OCMHCAEHHSA3
MOAAABIIOI PO3POOKOI0 HMPOMO3ULIHA MI0A0
YUHHOTO BJOCKOHAAEHHSA 3aKOHOABCTBA y I

chepi.

AHaai3 OCTaHHIX JOCAIZXKEHB
i my6aikamii
ITpobAeMaTuka LHUBIABHOI KOHpICKamii y
cpaBax Ipo KOPYIINO B CydacHIH IpaBOBIH
Hayll PO3TASAAETbCA B KOHTEKCTI IIHPHIOL
TpaHcpopMmallii aHTHKOPYIIIHHOI TOANITHKH
Ta PO3BUTKY MaHHOBO-IIPABOBUX MEXaHI3MIB
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HpoTUAll He3aKOHHOMY 36aradeHHio [1; 2; 3]. Y
HAyKOBHUX JOCAIZKEHHAX IPOCTEKYETHCSA TEH-
ACHIIIS 40 IEPEOCMHUCACHHA KAQCHYHUX MIAXO0-
AIB 20 KOH}ICKaIi AK BUKAIOYHO KPHMIHAAD-
HO-IIPABOBOI'O IHCTUTYTY Ta OOI'PYHTYBaHHA 40-
I[IABHOCTI 3aCTOCYBAHHA ITUBIABHO-ITIPABOBHX
poreAyp BUAYYeHHsI aKTUBIB [4; 5; 6; 7]. AHa-
Al3 BIATIOBIJHHUX IIpaIlh 3aCBiAYYeE, IO OCHOBHA
yBara IpPHAIASIETBCA AHAAIZY MDKHAPOJHHX
CTAaHAAPTIB IIUBIABHOI KOH}IicKarii, 30KpeMa
KOHIIeIii «non-conviction based confiscation»
(«xoHpicKamnii 6e3 BUHeCeHHSA OOBHHYBAABHO-
ro BUPOKY»), AKa nepesbadae MOKAMBICTL BU-
Ay4eHHS MaifHa 6€3 0OOBHHYBAABHOTO BHPOKY.
Y LIBOMY KOHTEKCTI AOCALAKYIOTHCSI MHTaHHS
MPaBoOBOi IIPHUPOAU TAKOTO iHCTI/ITyTy, Horo
CHIBBIJHOIIEHHA 3 KPHUMIHAABHO-IIPABOBUMU
3aX0/4aMHU, a TaKOK JOIYCTUMI MesKI BTpydaH-
Hs1 B IIPABO BAQCHOCTI. 3HAYHUM MacHB HAyKO-
BHUX IIpaIib NPHCBAYEHUH TakoK mpobiemMam
AOKa3yBaHH:A, 30KPeMa BUKOPHUCTAHHIO HEIIPs-
MHUX JOKa3iB, EKOHOMITHOMY aHAAI3y aKTHBIB 1
HEePEPO3MOAINY JOKA30BOIO TAraps.

BogHodac y HamioHaAbHIH JOKTPHHI ak-
TUBHO AOCAIAKYIOTBCSI OCOOAUBOCTI IMIIAEMEH-
Tarii IHCTUTYTY IIMBIABHOI KOHIcKaliii B YKpa-
ini, fioro HopMaTupHa 06a3a Ta MpollecyaAbHl
MexXaHi3Mu peanisamii [8; 9], ge okpemuii Ha-
HPAM CTAHOBAATL pOOOTH, IPUCBAYEH] AHANIZY
CyAOBOI IPAKTHKH, SIKA BIZITPA€ KAIOYOBY POAD
y ¢opMyBaHHI ImiXOAIB 4O 3aCTOCYBAHHA 1]bO-
ro IHCTUTYTY.

Pazom 13 TuM moONpu HAABHICTH 3HAYHOL
KIABKOCTI JOCAIAKEHbL HHU3Ka ACIEKTIB 3aAH-
HIAETbCA HEAOCTATHBO po3pobaenoro [10; 11;
12; 13]. 3okpema, morpebGyOTh ITOJAABIIO-
IO HAayKOBOTO OCMHCACHHS IIUTAHHA YITKOIO
BU3HAYEHHS TIPaBOBOi NIPUPOAH ITMBIABHOI
KoH(IcKalli, KpUTepliB HeOOIPYHTOBAHOCTI
aKTHBIB, a TaKOXK 3a6e3niedeHHA O6araHCy MIK
€PEeKTUBHICTIO AHTUKOPYHNINHHUX MeXaHI3MIB
1 rapaHTiAIMH 1paBa BAAcHOCTI. Lle 3ymoBAoe
AKTYaABHICTh OAAABIINX JOCAIAKEHD Y 3a3Ha-
4eHiit cdepi.

Mera 1 3aBgaHHsA cTaTTi. MeToIo 1€l cTarTl
€ pOpPMYBAHHA IIINICHOTO HAYKOBOTO ySABAE€HHS
PO HPABOBY NPHUPOAY IHCTHTYTY ITMBIABHOI
KOH(ICKaIil y cripaBax PO KOPYIIIIO, aHAAI3
MIKHAPOAHHUX CTAHAAPTIB HOro 3aCTOCyBaHHS
Ta BU3HAYEHHA OCOOAHUBOCTEN IMIIA€MEHTAL|l
LbOro IHCTUTYTYy B IIPAaBOBY CHCTeMy YKpai-
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HH, 2 TAKOK OIIIHKAa IpPAaKTUKU Bumoro anTH-
KOPYIINIHOTO CyAy AK KAIOYOBOTO MEXaHI3My
foro peaaisaryii.

AASL ZOCATHEHHS IIOCTAaBACHOI METH Heo0-
XiZJHO BHUPINIUTH TaKl 3aBJAaHHA: 3’ACYyBaTH
TEOPETHKO-IIPABOBI 3acaJu ITHBIABHOI KOHIC-
Kallii Ik HOBOI MOZ€eAl aHTHKOPYIIIMHOTO IIpa-
BOBOTO BIIAHBY; IpPOaHAAI3yBaTH MiKHApOJHI
CTaHZAPTH, IO BU3HAYAIOTH AOHYCTI/IMiCTb i
3acTtocyBaHHA 6e3 OOBHHYBAABHOTO BHPOKY;
AOCAIZUTH  OCOOAMBOCTI TpaHcpopMalii 11bo-
ro IHCTUTYTy B YKPaiHCBKOMY 3aKOHOJaBCTBI;
BU3HAYUTH CHEeNU}IKY IIPOLECYaABHHUX Me-
XaHI3MIB HOro peanisarmii, 30KkpeMa I040 Jo-
Ka3yBaHHA Ta PO3IMOJAIAY JOKA30BOTO TATApsl;
y3araAbHHTH TIAXOAU CYAO0BOI NPAKTHKH JO
OIIIHKM HEOOI'PYHTOBAHOCTI AKTHBIB; BUABUTH
MpoOAEMHI aceKTH 3acTOCYBAaHHA 1HCTHTY-
Ty Ta OKPECAUTH HAIpPSAMH HOro MOZAABIIOTO
PO3BHTKY.

Buxaaz ocHOBHOrO MaTepiaAy

CyyacHMII PO3BUTOK AHTUKOPYHIIHOIO
IpaBa 3acBig4ye JOKOPIHHY TpPaHCPOPMAIIIIO
HIAXO0AIB 40 IPABOBOrO pearyBaHHsA Ha KOPYII-
IiiiHI TPaBONOPYIIEHH:A, ¥ MeKaxX fAKOi jgeja-
Al OlABIIOro 3HauYeHHsA HabyBalOTh MailHOB1
IHCTPYMEHTH BIIAHBY. Y IIbOMY KOHTEKCTI iH-
CTUTYT UHUBIABHOI KOH}ICKAIl IIOCTA€ K OAUH
13 HaWOIABIN IHHOBALIWHUX 1 BOAHOYAC JAUC-
KYCIMHUX MEXaHI3MIB, IIO CIPSIMOBAHHI He
Ha TIOKapaHHA 0cobH, a HAa YCYHEHHA €KOHO-
MIYHUX HACAIZKIB HE3aKOHHOTO 30aradyeHHs.
Taka Tpancpopmania BigoOpakae 3aranbHy
TEHACHIIIIO IEPexXody BiA KapaAbHOI MOJEAL
BIATIOBIZAABHOCTI 1O BiJHOBAIOBAABHOI, y AKIH
HpPIOPHUTET HAAAETHCA IIOBEPHEHHIO aKTHBIB Ta
BIAHOBAEHHIO MAHHOBOL chepu gepxKaBH.

@®opMyBaHHA IHCTUTYTY IIUBIABHOI KOH(pIC-
Karii € pe3yAbTaTOM €BOAOIi MiKHApPOJHHX
CTaHAAPTIB MPOTUAIl KOPYIIIi, AKI 3aKPIIAIO-
I0Th HeOOXIiAHICTh 3abe3redyeHHsA ePpEeKTHUBHHIX
MEXaHI3MIB IOBEPHEHHS HE3aKOHHO HabyTo-
ro MaifHa HE3aAEKHO Bl PE3yAbTaTIB KpHMi-
HAaABHOTO IE€PECAIAYBaHHSA. Bigmosigni mig-
XOJH 3HAMIIAU CBOE BiJOOpaKeHHA, 30KpeMa,
y Konsenmnii Opranisanii O6’egaanux Hamiii
nporu Kopymmii [14], axka nepeabadae Mox-
AHBICTb 3aCTOCYBAHHSI KOH(QICKAIIHUX 3aX0-
AiB 6e3 06BMHYBaAbHOTO BHPOKY. CXo:Xi 1mo-
AOKEHHA MICTUTD 1 IIuBIABHA KOHBEHIIIA TIPO

60opore6y 3 Kopymnuieio [15], a Takoxk pekoMen-
aamii Financial Action Task Force (FATF), mo
OPIEHTYIOTH A€PKABH HA BUKOPHUCTAHHA I'HYY-
KHX IPaBOBUX MEXaHI3MIB ITOBEPHEHHA AKTH-
BiB [16]. BogHO4Yac mpakTuka €BponeicbKoro
CyAy 3 IpaB AIOAUHH MIATBEPAKYE JOIYCTH-
MICTh TAKHUX 3aXOAIB 3a YMOBH AOTPHMAaHHS
NPUHIUINB TPONOPINITHOCTI, 3aKOHHOCTI Ta
CIIPABE/AUBOTO CY/J0BOrO po3rasay [17].

IMIIAeMeHTallig 3a3HAYE€HHX ITIAXO0/IB y Ha-
LIOHAABHI IIPABOBlI CHCTEMHU 3YMOBAIOE Iepe-
OCMHUCAEHHS KAAQCHYHHX IPABOBUX KOHCTPYK-
i, 30KpeMa CHiBBIAHOIIEHHSA KPUMIHAABHOI
Ta ITUBIABHOI KOHICKAIIIl, a2 TAKOK MEK BTPY-
YaHHA A€P/KaBU B IPaBO BAACHOCTI. B YKpaini
3aIpoBa/KEHHA IHCTUTYTY ITUBIABHOI KOHpic-
Kalli CTaAO OZHHM 13 KAIOUOBHX €AE€MEHTIB pe-
$opMyBaHHA AHTHKOPYIIIHHOIO 3aKOHO/JaB-
CTBA, IO CIPAMOBAaHE HAa MIABHUINEHHS epek-
TUBHOCTI TIOBEPHEHHA HE3aKOHHO HabyToro
MaliHa Ta YCYHEHHSA €KOHOMIYHUX CTHMYAIB 40
KOPYMINIHOI ZISABHOCTI.

ITpakTU4YHE HANIOBHEHHSA I[bOTO IHCTUTYTY
BiZOyBa€ETHCA TIEpeAyCiM depe3 AiSAAbHICTh Bu-
IIOr0 AHTUKOPYHIIIAHOTO CyAy, AKUI BiAirpae
BH3HAYaABHY POAB Y pOPMYBAHHI IIPABO3ACTO-
COBHOI MO/JeAl IUBIABHOI KOHicKkamii. Came B
CYyAOBiil IpakTHUIll Big6YBalOTBCA KOHKpPETHU3a-
Lisl KPUTEPIIB BU3HAHHS aKTHBIB HEOOIPYHTO-
BAHUMH, BU3HAYEHHsA CTAaHJAAPTIB JOKa3yBaH-
HA Ta BCTAHOBAECHH:A 6aAaHCy MIZK TyOAIIHUMU
IHTEpecaMH y IOBEPHEHHI aKTHUBIB 1 TapaHTiA-
MU IIpaBa BAACHOCTL. Y IIbOMY CEHCl IPaKTHKA
CyAy BHCTYIIA€ HE AHIIE IHCTPYMEHTOM 3aCTO-
CYBAaHHA 3aKOHOJABCTBA, 4 U BAKAUBUM UYMH-
HHUKOM PO3BHUTKY IIPABOBOI JOKTPHHH.

Y 3B’A3KY 3 IIUM IIOJAABIINN BUKAAJ CIPSI-
MOBAHUH Ha JOCAIAKEHHS TEOPETUKO-IIPABO-
BOI IPUPOAM IHCTUTYTY IMBIABHOI KOHQICKa-
1ii, aHaAl3 OCOOAMBOCTEH HOro IMIIA€MEHTALT
B IIPABOBY CUCTEMY YKpaiHH, a TAKOK y3araab-
HEHHA NMPAKTUKH Bumoro anTHKOpymmiifHOro
CyAy AK KAIOYOBOTO MEXaHI3My peaAisanii Big-
MOBIJHUX MIKHAPOAHHUX CTAHAAPTIB.

EBoAronia anTukopynmiiinoro npasa y XXI
CTOAITTI Z€MOHCTPYE MOCTYIOBE BiAXO/KEHHS
BiJ TPAAUINHHOTO YABAEHHA PO KOHPICKAINIO
AK BUKAIOYHO KPHMIHAABHO-IIPABOBY CaHK-
nifo. fAKImo B KAACHYHIE MOJeAl KOHPICKaIisa
BHCTYIIaAQ JOJATKOBHM ITOKAPAHHAM, TICHO
OB’ SI3aHUM 13 BCTAHOBAEHHAM BHHH 0COOH Ta
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OOBUHYBAABHUM BHPOKOM, TO Cy4YacHi MigXoAu
$OpMYIOTH IPHUHITUIIOBO IHINY AOTIKYy — Opi-
€HTOBaHY He Ha 0co0y IIPABOIOPYIIHUKA, a HA
MaifHO, IOXO/KEHHS SKOro He Moke OyTH 11o-
SICHEHe 3aKOHHUMH J:Kkeperamu. Came B I[bOMY
KOHTEKCTI BUHHKAE IHCTUTYT ITUBIABHOI KOH-
¢pickariii, AKUI MOCTYIIOBO TPAHCPOPMYETHCA B
CaMOCTIH{HY ITPaBOBY KaTETOPIIO.

KitogoBoio 03Hakooo mie€l TpaHcpopMma-
i € mosBa KOHUeENINI «non-conviction based
confiscation» («koH}icKanii 6e3 06BUHYBaABHO-
ro BHPOKY»), o nepegbadae MOKAUBICTD BH-
AY4EHHS aKTHBIB HE3aA€KHO Bl PaKTy HPUTAT-
HEHHA 0COOH /JO KPUMIHAABHOI BIATIOBIJAABHOC-
1i. Taxuit migxig Bigo6pakae 3MiHY MapajurMu
IIPABOBOTO MUCAEHHSA: POKYC 3MINTYETHCA 3 JO-
BEJEHHs BUHHU [0 BCTAHOBAEHHS €KOHOMIYHOI
HEOOIPYHTOBAHOCTI aKTHBIB. Y pe3yAbTaTl ITH-
BIAbHA KOHpICKAIiA niepecTae 6yTH CaHKIIEIO y
KAQCHYHOMY PO3yMiHHI Ta HabyBa€ Xapakrepy
Bi/JHOBAIOBAABHOTO f BOJHOYAC HPEBEHTUBHO-
ro 3axo/y, CIIPSIMOBAHOTO Ha YCyHEHHsA He3a-
KOHHO OTPUMAHOI €KOHOMIYHOI BUTOAH.

[TpaBoBa mpupoga IMUBIABHOI KOHICKaIiil
HOAATAE B Ii HOABIMHOCTIL. 3 04HOTO 60Ky, BOHA
POPMANBHO PEaAI3YETHCA B MEKAX IJHBIABHOTO
CYAOYHHCTBA, IO Iepeabadae 3acTOCYBaHHS
HPOIIECYaABHHX T'APAHTIH, IPUTAMAHHUX IIPH-
BATHOIIPABOBHUM CIIOpaM. 3 IHIIOTO — 3a CBO-
€10 QYHKIIIE€I0 BOHA BUKOHYE ITyOAIIHO-TIPABO-
B€ 3aBJAHHS, OCKIABKH CIIPSIMOBAHA HA 3aXUCT
IHTEpeCiB AepKaBU Ta CYCIIIABCTBA BiJ HACAIJ-
KiB kopynuii. Came 04 riOpuAHICTb 3yMOBAIOE
ii ocobAMBE MicIle B CHCTEMI ITPABOBHUX 3ac0biB
HPOTHAIL KOPYHIIIHUM IPABOIOPYIIEHHAM.

MixKHApOJHO-IPABOBl CTAHAAPTH Bijirpa-
AU BHPIIIAABHY POAB y GOpPMYyBaHHI 3a3Hade-
HOTO IHCTHTYTy. AHaAI3yI09H MTOAOKeHHA Kon-
BeH1ii Opranisanii O6’eguanux Haniit nporu
KOPYIIIIii, MOKHA BUABUTH, IIO I1€il MIKHAPOJ-
HHUII aKT nepegbadae, o SAKMIO Ie JOIycKa-
€TBCS HAITIOHAABHUM ITPABOM, TO JOI[IABHUM €
BIIPOBAJKEHHS €pEKTUBHUX MEXaHI3MIB KOH-
¢ickariii Ta TOBEpHEHHA aKTUBIB, Y TOMY YHCAl
6e3 OOBHHYBAABHOIO BHPOKY. Y CBOIO 4Yepry,
nigxoan FATF mpsamo opieHTyOTh Jep:KaBu
HA BUKOPHCTAHHS MEXAHI3MIB IIOBEPHEHHS aK-
THBIB, IKI HE 3AA€KATh BiJ PE3YAbTATIB KPHMi-
HAaABHOTO II€PECAIAYBAHHSA, HMIAKPECAIOIOUH IX
epeKTuBHICTL y 60poTHOl 3 BIAMHUBAHHAM /JO-
XOZ1B 1 KOPYHIIEIO.
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BaXAMBUM OPIEHTHPOM y BHU3HAYEHHI J0-
IMyCTHMHUX MEK 3aCTOCYBaHHSA ITMBIABHOI KOH-
Pickanii € mpakTHKa €Bporeichkoro cyay 3
NpaB AIOAUHH. Y pimenHi y cupasi Gogitidze
v. Georgia Cya BU3HAB, 10 BUAYYECHHs MaiiHa
6e3 morepeJHbOrO OOBHHYBAABHOTO BHPOKY
He cynepeuuTh KoHBeHIil mpo 3axucr mpas
AIOJUHH 1 OCHOBOIIOAOKHUX €BO6OJ, 32 YMOBH
AOTPUMAHHA HNPUHITUIIB 3aKOHHOCTI, IPOIO-
PLIHHOCTI Ta CHPABEAAUBOTO CYJOBOTO PO3TAS-
ay [17]. Ile pimeHHsa GaKTUIHO AETITUMI3yBa-
AO KOHIIETIIIIO ITUBIABHOI KOH]ICKaIii y €Bpo-
NelCbKOMY MPaBOBOMY IPOCTOPI Ta BUZHAYUAO
paMku 1 3aCTOCYBaHHSI.

CyKYIHICTh 3a3HAYE€HHUX MIJXO0AIB A03BO-
AfI€ BUOKPEMHUTH KAIOYOBI XapaKTePUCTUKH
IUBIABHOI KOHQICKaIi AK HOBOI HpaBOBOI
napagurmu. Ilo-nepme, Bona He morpebye
OOBHHYBAABHOIO BHPOKY, Io 3abesnedye ii
ABTOHOMHICTH BiJ KPHUMIHAABHOTO IIPOIIECY.
ITo-apyre, AAs Hel XapaKTepHI I'HYYKI CTaH-
AApTH JOKa3yBaHHA, fAKI JONYCKAIOTh BHKO-
PHUCTAHHS HENPAMUX JOKa3iB, PpIHAHCOBOIO
AHAAI3y Ta MPE3YMIIIiH I0A0 MOXO/KEHHS
aktuBis. Ilo-TpeTe, ii 3acTOCYyBAaHHSA CHPAMO-
BaHE HacaMmIlepe/ Ha He3aKOHHe 30aradyeHHs
AK €EKOHOMIYHMI PE3yAbTAT KOPYIIIiI, a HE Ha
BCTAHOBAEHHA CKA34y KOHKPETHOTO IpPaBoO-
MOPYIIEHHA.

3anpoBa/J;KeHHA IHCTUTYTY ITUBIABHOI KOH-
¢pickamnii B YKkpaini y 2019 porii craro He TOYKO-
BOIO 3aKOHOZABYOI0 HOBEAOIO, A IPOSABOM CHC-
TeMHOI TpaHcpopmalii MAXoAlB A0 MPOTUALL
kopymmii [18]. Ha BigmiHy Big MogeAl, Je KOH-
picKarisa po3rAfgjaracs BHUKAIOYHO AK HACAI-
AOK KPHMIHAABHOTO TIE€PECAIJYBaHHSA, HOBHIMA
MeXaHi3M (PYHKIJIOHYE aBTOHOMHO — Y MekKax
IJUBIABHOTO CYJOYHHCTBA — 1 CIIPSAMOBAHHI Ha
YCYHEHHSA €KOHOMIYHOI'O PE3YABTATy HE3aKOH-
HOTO 36arayeHHs HE3aA€KHO BiJ JOBEJEHOCTI
CKAagy 3AaoduHy. Hopmarupaa ocHOBa 11b0TO
IHCTUTYTy cpOPMOBAHA HA CTHKY AHTHKOPYII-
IIHHOTO 3aKOHOJAABCTBA Ta MPOIECYaAbHHUX
HOPM ITMBIABHOTO CYJOYHHCTBA. KArodoBnMm
€AEMEHTOM € IpoleAypa BU3HAHHS AKTHBIB
HEOOTPYHTOBAHUMH Ta iX ITOJAABIIOTO CTAT-
HEHHA y aoxij Aepxasu. [Ipu npomy npaso-
BE PETYAIOBAHHA JEMOHCTPYE BiAXi/J BlJ KOH-
CTPYKIIH AEAIKTHOI BIAIIOBIZAABHOCTI, OCKIAB-
KH HE BHUMAara€ BCTAHOBACHHSA IPOTHIIPABHOI
MOBEAIHKH Y TPAaAULIHHOMY pO3yMiHHI, a ¢po-
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KYCYETbCSI HAa EKOHOMIUHIH XapaKTepHUCTHLI
AKTHBIB 1 JKePeA iX IOXOAKEHHS.

Came 11€ 3YMOBAIOE CKAQJHY 1 AUCKYCIH-
Hy NPaBOBY INPHPOAY ITUBIABHOI KOHpicKarii
[19]. ®opMarbHO BOHA HAAEKHUTHL A0 chepu
IIUBIABHOTO TIPaBa, a/K€ PEaNI3yeThCsA depes
IIO30BHE IPOBAJAKEHHS Ta HMIANOPAAKOBYETh-
CA TIpaBUAAM ITMBIABHOTO Tporiecy. Bognouac
i 3MICT 1 (YHKI[IOHAAbHE NPHU3HAYEHHA BU-
XOJATh 3a MEKI IPUBATHOIIPABOBOTO PETYAIO-
BAaHHS, OCKIABKU BOHA CIIPAMOBAaHA HA 3aXHUCT
yGAIYHOTO IHTEpECY — BiJHOBAEHHS MaifHOBOI
cpepu gep:kaBU Ta 3aloOOIraHHA KOpyHmii. Y
IIbOMY CEHCI ITHBIAbHA KOH}ICKAINA Ma€ O3Ha-
KM ITyGAIYHO-IIPABOBOTO 3aX0AY, 110 BUKOHYE
IIPEBEHTHBHY Ta BiJHOBAIOBAABHY (PYHKIIII.

J0JaTKOBY CKAAJHICTh CTAHOBUTH ITUTAH-
HA, 91 MOKHA PO3TAAJATH IleH IHCTUTYT AK
«KBa3l-KpUMiHaAbHHIl». 3 04HOrO 6OKY, BIACYT-
HICTb OOBHHYBAABHOTO BHPOKY Ta IHIIA IpO-
necyaAbHa GopMa CBLAYATh PO HOTro BIAMEXK-
YBaHHA BiJ KPHUMIHAABHOTO IIpaBa. 3 IHIIOTO
— BigOyBaeThcst 6e3nocepesHE BTPYYaHHS Ta
HACTyITHEe OOMEKEHHS IIpaBa BAACHOCTI, ITIO
00YMOBAEHO 3B’I3KOM 13 KOPYHI[IHHUM IIPaBO-
MOPYIIEHHAM, IO BAACHE HAOAHMKYE HOTo J0
KPUMIHAABHO TPABOBHX 3aXOJIB KapaAbHOI
cupamoBasdocTti. CaMe 11 MOABIHHICTD 3yMOB-
AIOE HEOOXIAHICTh 3aCTOCYBAHHSA IIABHIIEHUX
CTAaH/AAPTIB MPABOBOTO 3aXHCTy Ta Opi€HTAIii
Ha rapasrTii CIpaBeJAHBOIO CY40BOTO PO3TAs-
Ay.

KAl0ou0BUMH  €AeMEHTAMH  IHCTUTYTY €,
IO-TIepIe, BCTAHOBACHHA (AKTy HeOOrpyH-
TOBAHOCTI AKTUBIB, TOOTO TIX HEBIAIIOBIAHOC-
Tl 3aKOHHHUM A0XojgaM ocobu abo 1oB’A3aHux
13 Helo cy6’eKTiB, 1, MO-ApYyre, IX CTATHEHHA Y
AOXIZ Aep:KaBH. Y ITbOMY acCIE€KTI YKpaiHChbKa
MOJEAb AEMOHCTPYE OY€BH/HY OAHU3BKICTH A0
KoHnennii «unexplained wealth» («neobrpyn-
TOBAHI aKTHBU»), sIKA Iepegbadae OLIHKY €Ko-
HOMIYHOI CIIPOMOKHOCTI 0CO6M AK OCHOBHOTO
KPHUTEPIIO MPaBOMIPHOCTI BOAOJIHHSA MAaHHOM.

IMIIAeMeHTaIliA IBOro IMIAXO0AY 3YMOBAIOE
HPUHIOUIIOBY TpaHcPopMaliio TpasUuLIHHOL
AOTIKH IIUBIABHOI BIANOBIAAABHOCTI. SIKIIO
Yy KAQCHYHOMY JAEAIKTHOMY IIpaBl I€HTPAAb-
HUM € JOBE/]EHHA NIKOJH, IPOTHIIPABHOCTI Ta
BUHH, TO Y MeXaHI3Ml IJUBIABHOI KOHpICKaIii
AKIIEHT 3MINIYEThCA HA MATHOBUIT KOHTPOAD 1
AHaAI3 €EKOHOMIYHHX IMOKa3HHUKIB. Ile o3Hauae,

110 IPEAMETOM AOKA3yBaHHS CTA€ HEe caM PaKT
IPABOIIOPYIIEHH:A, a 06’€KTHBHA HEBIAIOBIJ-
HICTh MIK JOXOJAMH Ta AKTHBAMH.

Ocob6AHBY POAB Y YHKITIOHYBAHHI IHCTHTY-
Ty BIZI'PAlOTh IPOIECYaAbHI ACHEKTH, 30KpeMa
CTAaHAAPTU JOKA3YBAHHS Ta PO3IOJIA JOKA30-
Boro tarapsA. Ilepsunnuii 0608’ a30K g0oBeAeH-
Hs MIOKAAJAEThCS Ha T03WBava, SKHU Mae 06-
I'PYHTYBATH HAaABHICTb CYTTE€BOro AucbaraHcy
MK JOXOJZaMH Ta aKTHBaMH. BogHodac rmicas
BCTAHOBAEHHSA TaKOro AuCOAraHCy (aKTHIHO
BiZOYBAETHCA TEPEPOIMOJIA JOKA3OBOTO TH-
raps, 1 BIAIIOBIZaY IOBUHEH Ha/JaTH IE€PEKOH-
AUBI JOKa3W 3aKOHHOTO MOXO/JAKEHHS MaiiHa.
Takuii migxig BIAPI3HAETbCA BlJ Y3BHYAEMHOI
MOZJEAl ITUBIABHOTO IIPOIIECY, aA€ BIATIOBiZAE
MIKHApPOAHUM CTaHAapTaM y cpepl HpoTHAli
KOPYTIIIii.

Y miACyMKY MOKHA KOHCTAaTyBaTH, IO IMII-
A€MEHTaIlid IHCTUTYTy IIMBIABHOI KOH}ICKaITii B
YKpaini npussera 40 GopMyBaHHA Ti6pUAHOI
IPaBOBOI KOHCTPYKIIii, IKa IOEJHYE EAEMEHTH
LHUBIABHOTO, HYOAIYHOTO Ta KPHUMIHAABHOIO
npasa. Came 114 ribpugHICTH 3a6e3n€e9ye edPek-
TUBHICTh MEXAHI3MY 3 TOUYKHU 30PYy IOBEPHEHHA
aKTHBIB, aAe BOJHOYAC TOPOJKYE HU3KY TEO-
PETUYHUX 1 NPAKTUYHUX MPOOAEM, IO MOTpe-
6YI0Th ITOJAABIIIOTO OCMUCAEHHS Ta HOPMAaTHB-
HOT'O YTOYHEHHSI.

Ananiz nmpaktukm BAKC  cBiguuTs 1po
(POpMYBaHHS BIZHOCHO YCTAA€HOI MOJEAL 3a-
CTOCYBAHHA 1HCTUTYTY IIUBIABHOI KOHQICKariii,
B OCHOBI AKOI A€KHTb €EKOHOMIYHHUHU MIAX1A A0
OIIIHKN aKTHUBIB 1 goxoAiB ocobu [20; 21]. ¥
LIeHTpl yBaru cyay nepebyBae He popMarbHA
NpaBoMipHIicTh HAOyTTA MaiiHa, a HOro €eKOHO-
MiYHa OOrPYHTOBAHICTb, IO BU3HAYAETHCA Ye-
pe3 CIiBBIJHONEHHA 3a4€KAAPOBAHUX JOXO0/IB
1 BAPTOCTI AaKTHUBIB.

IToka3zoBor0 y IIbOMy KOHTEKCTI € CIIpaBa
Ne 991/366/22, y axiii pimennam BAKC Big 13
AunHA 2022 poKy OyAO YACTKOBO 3a40BOAEHO
II030B IIPO BU3HAHHS AKTUBIB HEOOIPYHTOBA-
HHUMH Ta iX CTATHEHHA y A0Xij gep:KaBH [22]. Y
Liif cripasi ¢y4 gudepeHniiiopaHo MigIHIIOB 40
OINIHKH KOKHOTOo 06’eKTa MaiiHa, 1o CBIAYHTH
npo (GopMyBaHHA NPAKTUKU 1H/JHBIyaAi30-
BAHOTO AHAAI3Y [JOKa3iB, a HE aBTOMATHYHOTO
3aZ0BOAEHHS O30BHUX BUMOT. Lle Takox mig-
TBEPAKYE, IO CTAHAAPT JOKA3yBAHHA, X04a 1 €
THYYKHUM, He € POPMAABHUM.

515




Juckycii, 00roeopeHHs, aKTyajJbHO

AHaAOTIYHUM MIAXi4 HPOCTEKYETCA Y
crpasi Ne 991/2380/24, pimennsa y Akiii yxsa-
Aene BAKC 17 sepecnst 2024 poky [23]. Cya
BU3HAB HEOOIPYHTOBAHUMH AKTHBH HA CyMy
noHaJ 8,6 MAH I'PH, BKAIOYAIOYH KUTAOBHH
6yAMHOK Ta NICTh 3€MEABHHUX /JIAAHOK, AKI
6yAn opopMAEHI Ha MaTip mocagoBusa. Bax-
AUBHUM € T€, IO Cy/J 3AIHCHUB KOMIIAEKCHUM
aHaAl3 AO0XOJIB HE AHMIIE CAMOI'O BiAIOBI/AA4a,
a i ToB’13aHUX 0Ci6, BCTAHOBUBIIH Bi/ICYyTHICTh
AOCTATHIX 3aKOHHUX AKEPeA AAsA NpHAOAHHSA
Takoro MaifHa. Ile pilmreHHA JE€MOHCTPYE KAIO-
YOBY TEHAEHIIIIO: CY/J BUXOAHTH 32 MeXKI op-
MaABHOTO THTYAY BAACHOCTI Ta JOCAIZKYE Pak-
THYHUU KOHTPOAb HaJ aKTHBAMU.

[TogaAbpmnil PO3BUTOK I€i NMPAKTUKHU Bi-
Aobpaskenuii y cripasi Ne 991/381/25, pimenns
y akiif yxparene BAKC 26 uepsua 2025 poky
[24]. Cya Bu3HAB HEOOIPYHTOBAHUM AKTHBOM
aBToM06iAb BMW iX xDrive 40 BapricTio 110-
HaJ 2,7 MAH TpH, BCTAaHOBHBIIH, IO BiH OyB
PaxkTuHO TpHAOGAHUI BIATIOBIZaYeM depe3
i1y 0co0y. e pimeHHsa migKpecAIoE e OgHy
BAKAMBY PHCY: CyJ aKTHBHO BPaXOBY€ HETPs-
Ml AOKa3H, 30KpeMa (pIHAHCOBI oneparii, Hose-
AIHKOBI (pAaKTOPH Ta 3B’A3KHU MiK ocobamu.

Y CyKyHOHOCTI 1l PIIIEHHA JO3BOASIIOTH
BHOKPEMHTH KAIOYOBI IPABOBI IO3MINIi, AKI
¢opmytorecsa vy npaktuni BAKC. Ilepeaycim
fAeTbca po paKTUIHE ICHYBAHHSA ITPE3YMITIIi
HEOOIPYHTOBAHOCTI AKTHUBIB: AKIIO IO3UBAY
AOBOAUTDL ICTOTHUI AuCOAAAHC MIXK A0OXOJ4AMH
Ta aKTHUBAaMH, Ha BIAMNOBlAaYa MOKAAJAETHCS
000B’A30K Ha/JaTH MEPEKOHAHMBI JOKa3!U iX 3a-
KOHHOTO Toxo/keHHs. Lle o3Havae 3MmimeHHs
AOKA30BOTO TATAPA, IO € HETHUIIOBUM JAS KAQ-
CHYHOTO IJUBIABHOTO IIPOLIECY, aA€ BUIIPABJAA-
HUM Y KOHTEKCTI 60poTh6H 3 KOPYIIII€.

Kpim Toro, cys popMye €KOHOMIUYHMIT migj-
XiZ4 A0 OIIIHKH JOKa3iB, y MeKaX AKOTO aHaAl-
3yI0TbCA HE AHIIE POPMAAbHI JOKYMEHTH, a i
peanbHa piHaHCOBA MTOBEAIHKA OCOOH, CTPYKTY-
pa BUTpAT, CI1OCi6 KUTTSA Ta yIacThb OB’ A3aHUX
oci6 y npuabanni maitna. Takwmii migxijg cyrre-
BO HAOAMIKA€E YKPATHCBKY MOAEAD 40 KOHIIEIII]
«unexplained wealth» («<HeobrpynToBani akTH-
BH»), IO BIAIIOBIZA€ MIXKHAPOAHHM CTAaHAAp-
TaM.

Boanouac npakruka BAKC nopymiye Hus-
Ky CKAQJHHUX 1 AUCKyCIHHHX mnuTaHb. Haii-
GIABIIT YYTAMBUM € NMHUTAHHSA M€K BTPyYaHHS
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y MpaBo BAACHOCTI. BuAaydyennsa maiina 6e3 o6-
BHHYBAABHOTO BUPOKY CTBOPIOE PU3UK CIIPHIi-
HATTSA JUBIABHOI KOHPICKAII] AK «KBa3l-KpHUMi-
HAABHOTO» TIOKApPaHHS, 1[0 BUMarae oCOOAHBOI
yBaru A0 JAOTPUMAHHsA rapaHTiii, cpopmoBa-
HUX y IpaKTHIll €BporeicpbKoro cyly 3 mpas
AIOAMHHU. 30KpeMa, HAeTbCsl PO HeoOXigHICTh
3abe3niedeHHA TPONOPIIiiHOCTI, Tepej6adysa-
HOCTI IIPABOBOTO PEIYAIOBAHHA T4 HAAEKHOIO
PiBHA OOIPYHTOBAHOCTI CYyJOBHX PIllIeHb.

IHmIOI0 CyTTEBOIO IPOOAEMOIO 3AAHIIAETD-
S BIJCYTHICTh 3aKOHO/aBYO BU3HAYEHHX 1 JO-
CTaTHbO KOHKPETU30BAHUX KPUTEPIIB BCTAHOB-
A€HHS «HEOOIPYHTOBAHOCTI» aKTHBIB. Y Tmpa-
BO3ACTOCOBHIM MPAKTHIIl 3MICT IJbOrO IOHATTS
MEpEBAKHO (POPMYETHCA IIAAXOM  CYJOBOTO
TAYMa4€HHsA, IO, 3 0g4HOro OOKy, 3abesreuye
HeOOXI/JHY aJalTHBHICTh MEXAHI3MY ITUBIABHOI
KoH(IcKanii 40 pi3HUX PAKTHYHHMX OOCTaBUH,
a 3 IHITOTO — TOPO/KY€ PU3UKHU ITPABOBOI He-
BU3HAYEHOCTI Ta HEOAHAKOBOTO 3aCTOCYBaHHSI
BIATIOBIAHUX HOpM. I Ile MoKe NMpH3BECTH J0
HEIIPAaBOMIPHOr0 0OMEKEHHS IpaBa BAACHOCTI
ocobu

Boanouac i3 nosuiii npakTu4Hoi epeKTHB-
HoCTI AisiAbHICTE BAKC cBIAYNTD PO MO3UTHB-
HI PEe3YABTATH 3aCTOCYBAaHHS HHUM MEXaHI3MY
IUBIABHOI KOHICKaIIil, mo 3a6e31edye peann-
He IIOBEPHEHHA Y A0XIA AepsKaBU HEIIPaBOMIp-
HO HaOyTux akTHBiB. OKpIM 11HOTO, 1 11e MabyTh
€ HallbIABIIIOIO ITepeBaroio 1boro crocoby, mu-
BiAbHA KOH(ICKAI[iA Ma€ BUPAKEHHUIT ITpEBEH-
TUBHHUII IOTEHIIIAA, OCKIABKH YHEMOKAUBAIOE
36epeKeHHS €KOHOMIYHHX IlepeBar, OTpuMa-
HUX YHACAIJOK KOPYHIIHHOI AIAABHOCTI.

BucuoBku

IHCcTHTYT 1TUBIABHOI KOHICKaIl B YKpaiHi
cpopMyBaBcs SIK HOBA IIPABOBA MOAEAD IIPOTH-
Al KOpymIIii, Opi€HTOBAHA IepesyCiM Ha ycCy-
HEHHSI €KOHOMIYHHUX HACAIAKIB HE3aKOHHOIO
3baradeHHs, a HE HA ITOKAPAHHA OCOOH. Horo
3allpOBAJ’KE€HHs CBIAYUTH PO Ilepexif Big
KAACHYHOI IapajUrMH  KPHUMIHAABHO-IIPABO-
BOT'O BIIAUBY 4Yepe3 IOKAPAHHS A0 BIAHOBAIO-
BAABHOI MTAPAAUTMH, Y MEKAX AKOI KAIOYOBUM
PE3YABTATOM € IOBEPHEHHS AKTHUBIB Ta BIAHOB-
A€HHSA MaHHOBOI CPepPHU JePKaBH.

HanjionanbHa MOAEAD ITUBIABHOI KOHpICKA-
11ii Ma€ ribpugHUI XapakTep, IOEJHYIOUH eAe-
MEHTH IIUBIABHOTO, yOAIYHOTO Ta KPHUMIHAAB-
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HOTO npasa. Bona 6a3yeTbcsa Ha EKOHOMIYHOMY
miAX0/A1 4O OINIHKH AKTHBIB, JONIYCKAE BHKO-
PUCTAaHHA THYYKHX CTaHAAPTIB AOKa3yBaHHS
Ta nepeabadae GaKTHIHHI TIEPEPOIIOJIA JO-
Ka30BOI'O TArapsd, 1o 3a6esneqye i epexTun-
HICTb Y TPAKTHYHOMY 3aCTOCYyBaHHI.

Bognouac pyHKIIIOHYBAHHS IIbOTO IHCTUTY-
Ty CYHPOBO/AKYETBCSA HU3KOIO ITPOOAEM, 30Kpe-
Ma 11040 BU3HAYEHHS M€K BTPYYaHHS B IIPABO
BAAQCHOCTI, BIJCYTHOCTI YITKUX KpHUTePiiB HE0O6-
I'PYHTOBAHOCTI aKTHBIB Ta CKAQ/JHOI IPaBOBOi
HpHUPOAU caMoro MexaHi3my. Lle 3ymoBAIoe He-
00XIZHICTh IIOAAABIIOTO BJAOCKOHAACHHS IIpa-
BOBOTO PETYAIOBAaHHA Ta yHipiKamii migxosis
CYyZ0BOI IIPAKTHKH.

3aranoM I1HCTUTYT ITMBIABHOI KOHQicKariii
AEMOHCTPY€ 3HAYHHUI MOTEHIIAA SIK €PEeKTUB-
HUH 1HCTPYMEHT HpPOTHAIl KOpyIIii, OJHaK
norpebye MOAaABIIOrO PO3BUTKY AAs 3abesme-
YEHHS HAAEKHOTO OanaHCy MK MyOAIYHUMH
IHTepecaMH Ta FapaHTIsAMH IIPaB ocobu.

AirepaTypa

1. XapwuTonos €., Xapurtonosa O., bi-
AomIKkypcbkuii M. 1JUBIABHO-TIpABOBa BiAIOBI-
JAAABHICTB 3a KOPYIIIIHHI IPaBONOPYIIEHHS B
yMoBax ribpugHoi BIiHH. Axmyanrvni npobremu
DeYNI0BANHA MATUHOBUX | HEMATHOBUX GIOHOCUN
8 yMo6ax 2L0PUOHOL BLIHU Uepe3 MPu3My L100UHO-
YEHMPUUHOT YUBILICMUKU © KOLEKMUBHA MOHOPA-
¢ia / 3a 3ar. pej. npodecopis: €. XapuTOHOBA,
O. Xapwuronosoi, 1. JAasugosoi, O. Cadon-
quk. Ogeca : Penikc, 2025. C. 384-410. DOI
10.32837/11300.29664

2. Taryanu 1. 10., Xyau A. M. I1pasose
PEeryAlOBaHHA 1HCTUTYTY BU3HAHHSA HEOOIPYH-
TOBAaHUMU aKTHBIB Ta iX CTATHEHHS B 40XI1J A€ep-
xKaBHU. [Ipasosa deprcasa. 2025. Ne 58. C. 145-
158. DOI:  https://doi.org/10.18524/2411-
2054.2025.58.331003

3. Epmak O. B., Kosbma €. M. Oco-
6AMBOCTI TPABOBOI TPUPOJH CIIEIIAABHOT KOH-
Pickamii AK 3aco6y KPHUMIHAABHO-IIPABOBOIO
xapakrepy. [lopisnanvro-anarimuune npaso.
2018. Ne 3. C. . 244-247.

4. Kosarpuyk O. A. Okpemi nUTaHHSA
AOKTPUHH IHCTUTYTy BU3HAHHS HEOOIPYHTO-
BAHMMH aKTHBIB Ta iX CTATHEHHA B JOXIJ Aep-
KaBH. IOpuduunutl naykosull enexmponnuil xHyp-
nan. 2024. Ne 4. C. 151-155. DOI https://doi.
org/10.32782/2524-0374/2024-4/33

5. Kosawes II. I. Imcruryr I1uBiAB-
HOI KOH@ICKaIil B CBITAI MPaKTUKH E€Bporneii-
CBKOT'O Cy4y 3 IPaB AIOAMHU T4 HALIOHAABHUH
KoHTeKCT. Haykosuil gicnux Yoceopodcvroeo Ha-
yionanvrozo Yuigepcumemy, Cepia IIPABO. 2025.
Bumyck 90: wacruna 2. C. 90-97. DOI https:/
doi.org/10.24144/2307-3322.2025.90.2.12

6. Meapnnayk O. M. IHCTUTYT ITUBIAB-
HOI KOoHpIcKanii 3a MIKHApOAHUMU CTaHJapTa-
MH. €Egponelicori opienmupu pozsumxy Yrpainu:
HOBL UMIPU ) BOEHHUTL UAC | MAMEPIANU MIHCHAP.
nayx.-npaxm. xong. (M. Ogeca, 16 Tpas. 2025 p.)
:y 2 1./ 3a 3ar. pea. C. B. Kiparosa.Ogeca :
®enikc, 2025. T. 2. C. 106-108.

7. HAcinp 1. M. He «kpumiHaAbHO-TIpa-
BOBA» MOJEABb NPOTHJAIl He3aKOHHOMY 36ara-
4eHHI0. Haykosutl sicnuk Avei6cvk020 0epicasno2o
yrigepcumemy enympiunix cnpas. Cepia ropuouu-
na. 2023. Ne 3. C. 12-19.

8. Xom'siuenko C. 1. Imcruryr cremi-
aAbHOI KOHpICKaIi y cucremi 3axo4iB 3ano6i-
raHHA 3AOYMHHOCTI B YKpaiHi Ta 3apy6iLKHHX
KpaiHax. [0puduvunuil Haykosuil erexmponHul
acypran. 2023. Ne 12. C. 351-354. DOI https://
doi.org/10.32782/2524-0374/2023-12/87

9. Boponixcbknii . B. OcobamsocTi
AOKa3yBaHH:A Y IUBIABHHX CIIPABaX PO BU3HA-
HHS AKTHUBIB HEOOIPYHTOBAHUMHU Ta CTATHEHHSA
ixX A0X1/ B gep:KaBU. AKmMyanvui BUKIUKU Y OLATb-
nocmi Buwoeo anmurxopynuyitinozo cydy: MaTepiarn
IT mopignoro kpyraoro croay (M. Kuis, 30 Be-
pecaa 2021 p.), Kuis: BAITE, 2021. C.32-42.

10.  Boponixcekuii . B. AxrtyarbHl
IMUTAHHA IHCTUTYTy BH3HAHHA HeoOIPyHTOBa-
HUMHM aKTHUBIB. Kuiscoxull waconuc npasa. 2021.
Ne 4. C. 94-102. https://doi.org/10.32782/
klj/2021.4.13

11. Ognoabko I. B. Bacrocysanns cne-
LiaAbHOI KOHIcKamii mig 4Jac BiffHH B YKpai-
HI (4eAKi 3aKOHOJAABYl ITOAOKEHHA Ta CYJO0-
Ba NpakTUKa). Axademiuni ei3ii. 2024. Bum.
30. C. 3-7. DOI: https:/doi.org/10.5281/
zenodo.11298947

12.  Max6paiig /xepemi Bunydenns
AKTHUBIB B JOXiJ Jep:KaBH 1 €Bponelicbka KOH-
BEHIIIA 3 npas AroguHH. [Tporpama «Crpases-
AUBICTB AAS Bcix». USAID. 2023 36 c.

13.  Iicre pokis poborn BAKC: ananis
AOCSITHEHb, BUKAHUKIB Ta peKOMeHAanli: 3BIT 3
MoHiTopuHry poborn BAKC 3 1 aumnaa 2024
no 30 dyepmHaA. Transparency International

517




Juckycii, 00roeopeHHs, aKTyajJbHO

Ukraine. 2025 poxky. 40 c. URL: https://hacc-
decided.ti-ukraine.org/uk/analytics/sist-rokiv-
roboti-vaks-analiz-dosyagnen-viklikiv-ta-
rekomendaciyi (gara ssepuenna: 24.01.2026).

14.  United Nations Convention against
Corruption : Convention of 31 October 2003.
URL:https://www.unodc.org/documents/
brussels/UN_Convention_Against_Corruption.
pdf (aara 3epuenns: 24.01.2026).

15.  Civil Law Convention on Corruption
: Council of Europe, Convention of 4 November
1999. URL: https://rm.coe.int/168007f3{6 (aara
spepHenHs: 24.01.2026).

16.  International Standards on
Combating Money Laundering and the
Financing of Terrorism & Proliferation.
Financial Action Task Force (FATF). URL:
https://www.fatf-gafi.org/en/publications/
Fatfrecommendations/Fatf-recommendations.
html (zaTa sBepuenna: 24.01.2026).

17.  «Toririzze Ta in. nmporu I'pysii»
[Gogitidze and Others v. Georgia], Ne 36862/05,
12 tpasna 2015. European Court of Human
Rights (Fourth Section). URL: https://hudoc.
echr.coe.int/ukr?i=001-154398 (sara 3BepHeH-
us: 24.01.2026).

18. IIpo BHeceHH: 3MIH 40 JEAKHX 3a-
KOHO/ABYHX AKTIB YKpPaAiHU 11040 KOHPpicKarii
HE3AKOHHUX aKTHUBIB OCi0, YIIOBHOBAKEHHUX Ha
BUKOHAHHA (YHKIIIH gepkaBu abo MicCIIeBOTrO
CaMOBpAAYBAHH, 1 IOKapaHHA 3a HabyTTA Ta-
KHX aKTHBIB : 3aKoH YKpainu Big 31 KoBTHA
2019 poky Ne 263-IX. URL: https://zakon.rada.
gov.ua/laws/show/263-20#Text (saTa 3BepHEH-
us1: 24.01.2026).

19. ITporugia  He3akoHHOMYy  36ara-
YEHHIO Ta 3aCTOCYBAHHA IHCTUTYTY IJUBIAB-
HOI KOH(ICKaIii 3 ypaxXyBaHHAM JOTPHMaH-
Hs npas AloguHn: Hosuan Ta moigi. Bepxo-
Bauii Cya. CyaoBa BAaga Yxkpaimm. URL:
https://supreme.court.gov.ua/supreme/

pres-centr/news/1966948 (zara 3BepHeHHS:
24.01.2026).
20.  Xyrop T., Kapnayx b., Kanmociok

A., Pabuenko T. AHanl3 IPAKTHKH BHIOTO
AHTUKOPYMINITHOTO CyAy MIOZO 3aCTOCyBaH-
Hsl CaHKIII y BUAL CTATHEHHSI aKTUBIB B JO-
Xig gepxaBu. Bugaperp: aHaAITHYHHI IIEHTP
«lHCTHTYT 3aKOHOZaBUUX igeit». IHcTHTYT 3a-
KoHoJaBumx igei. 2023. 9 c. URL: https:/
compensation.com.ua/media/analiz-praktyky-

Hame npaso Ne 2, 2026

518

vyshhogo-antykorupczijnogo-sudu.pdf  (aara
ssepHeHH:: 24.01.2026).
21.  Transparency International

Ukraine. Ananiz npaktukn BAKC y cnpasax
npo nuBiAbHY KoH@ickamioo. URL:  https:/
hacc-decided.ti-ukraine.org (4aTa 3BepHEHHA:
24.01.2026).

22. Pimenna  Bumoro  aHTHKOpPYN-
nitinoro cyay Big 13 Aunma 2022 y cmpasi
Ne 991/366/22, nposagxenns Ne: 2/991/1/22.
URL:https://hacc-decided.ti-ukraine.org/

uk/cases/991-366-22 (Aara 3BEPHEHHSI:
24.01.2026).

23. Pimenna  Bumoro  aHTHKOpYN-
niiitnoro cyay Big 17.09.2024 'y cnpasi

Ne 991/2380/24, nposagxennsa No: 2/991/2/24.
URL:https://hacc-decided.ti-ukraine.org/

uk/cases/991-2380-24 (aara 3BEPHEHHSI:
24.01.2026).
24. Pimenna Bumoro aHTHKOpyMIIiii-

HOTO cyay Bij 26 ueppHa 2025 poky y crpasi
Ne 991/381/25, nmposagxenna No: 2/991/1/25.
URL:https://hacc-decided.ti-ukraine.org/
uk/cases/991-381-25 (aaTa 3BEPHEHHSI:
24.01.2026).

Popko V. V.,
Doctor of Juridical Sciences (Dr.hab), Professor,
Professor of Department of Comparative and of
the European Union Law of the Educational and
Scientific Institute of International Relations of the
Taras Shevchenko National University of Kyiv
ORCID: hitps://orcid.org/0000-0001-8358-
7721
THE INSTITUTION OF CIVIL
CONFISCATION IN CORRUPTION
CASES: INTERNATIONAL EXPERIENCE
AND THE PRACTICE OF THE HIGH
ANTI-CORRUPTION COURT

The article provides a comprehensive
scholarly analysis of the institution of civil
confiscation in corruption cases through
the prism of international experience and
the practice of its application in Ukraine.
It is substantiated that the contemporary
development of anti-corruption law is
characterized by a transition from the traditional
punitive model to a restorative one, within
which the key objective is the elimination of the
economic consequences of illicit enrichment
and the recovery of assets in favour of the
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State. It is determined that civil confiscation
constitutes an independent legal institution
distinguished from classical confiscation by
the absence of the requirement for a criminal
conviction and by its focus on property as the
object of legal intervention.

International standards of civil confiscation
are analysed, providing for the possibility of
applying asset recovery mechanisms without
establishing guilt within criminal proceedings,
as well as setting requirements for ensuring
a balance between the effectiveness of anti-
corruption measures and guarantees of the
right to property. The specific features of the
implementation of this institution into the
legal system of Ukraine are examined, which
has resulted in the formation of a hybrid legal
framework combining elements of civil, public,
and criminal law.

Particular attention is devoted to the
analysis of the practice of the High Anti-
Corruption Court, which plays a decisive role

in shaping approaches to the application of
civil confiscation. It is established that judicial
practice is characterized by the use of economic
analysis of assets, the application of indirect
evidence, and the de facto redistribution of
the burden of proof, bringing it closer to the
concept of “unexplained wealth.” At the same
time, attention is drawn to the existence of
problematic aspects, particularly concerning
the determination of criteria for unjustified
assets and the ensuring of an adequate level of
legal safeguards.

It is concluded that the national model
generally  complies  with  international
standards, while there remains a need for
further improvement of legal regulation and
the unification of judicial practice.

Keywords: corruption, unjustified assets, civil
confiscation,  non-conviction-based  confiscation,
iternational  standards, High Anti-Corruption
Court, burden of proof, property rights, anti-
corruption policy.
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