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Aocnidocero npodremy cydosux npeyedenmis
Y KPUMIHALOHOMY CYOOUUHCMBL HA 0CHOBL KOM-
NAPAMUBICIMUUHO20 AHANIZY NPABOBUX CUCTEM
Yrpainu, CUIA, Anenit ma Esponeticvroeo Co-
103y. Bemamnosneno, wo npasosa mpupooa cydo-
BUX NPeYeOeHMI8 XAPAKMEPUIYEMDCA HAABGHICMIO
0006°513K08020 MA NEPEKOHNUB020 KOMNOHEHMIB,
MEXAHI3MU  POPMYBANHA AKUX 3ANENCAMD 610
CUCTEMHOT MPUHAREKHCHOCTE NPagonopa0xy. TIpo-
ananizoeano PYHKUonysaunus 0oxmpunu stare
decisis 68 ameniticokiL cucmemi npeyeoeHmmozo
npasa AK Mexamismy sabesneuenms nociid06Hoc-
mi ma nepeddbawyeanocmi 8 NPago3acmocy8anHi.
Posenamymo egonoyito Koumunenmanionoi cuc-
MEMU  YUBLLLHO20 NPaAsa 8 HANPAMKY BUIHA-
HHA CYO0BUX NpPeueoenmis, 30Kpema KOHYUENnuir
Jurisprudence constante y pparnyyszvromy npasi.

Aocrioancennsa 3aceiouuno, wo npasosa cuc-
mema YKpainu, xoua meopemuuno 3arumacmoca
KOHMUHEHMALOHOMW, NPAKMUUHO — OEMOHCIPYE
nocmynose HabIUNMCEHHA 00 eneMeHmis npeye-
Oenmmoi cucmemu uepes eudanus Bepxosnum
Cydom o2nady cydosoi npaxmuxu ma O0atioxcec-
mig cyoosux pruens. Bucsimueno ponv €sponeti-
CbK020 €Y0y 3 npag Kounu y dopmysanri cy0osoi
NPAKMUKU 0ePIUCAB-UNEHIE Uepe3 BCMAHOBLEHHA
cmandapmie cnpasedrugozo cyoouwurcmeda. Bu-
ABNEHO MPOOILU 8 MEXANIIMAX  3aDe3neuenns
0008’A3K0680CMI NpeyedeHmis y HAULOHALLHOMY
3aKOH00ABCMBL MA 3ANPONOHOBAHO WAAXU IX NO-
donamnns. OBrpyHmosamno 6ucHo8ox npo neobxio-
HICMY 1e2ANbH020 3AKPINACHHA CMAMYCY CYOOSUX
npeyedenmie y KPUMIHALOGHOMY CYOOUUHCMEBL
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Yipainu 3 ypaxysaunam ocobrusocment Kowmu-
HEHMALLHOT NPABOBOT MPaAOUYL.

Knrwuosi cnosa: cydosuti npeyedenm, rpu-
MIHATbHE CYOOUUHCMBO, CYO0BUTL npouec, stare
decisis, mpeyedenmna cucmema, npeyedenmua
CULA, YUBILOHE NPABo, NPaso3acmocysanns, cy-
dosa mpaxmuxa, Bepxosnuti Cyo, npaxmuxa
ECIIA, dcepena npasa, 6epxoeencmeo npasa.

ITocranoBka mpobaemu

AKTYaAbHICTb AOCALAKEHHS CY4OBHX IIpe-
II€J€HTIB Y KPUMIHAABHOMY CyJOYHHCTBI 3y-
MOBA€HA THM, IO B yMOBaX IAoOaaizamii Ta
KOHBEPTEHIIIl IPABOBUX CHCTEM ITHTAHHA ITPH-
poAu Ta (PyHKIIIOHAABHOCTI CyJOBHX IIperie-
AeHTiB HaOyBa€ HaJ3BHYAIHOI Baru JAAdA Ipa-
BO3acTOCOBHOI npakTuku [1, 2, 3]. Ara Ykpa-
iHH, AKa 341HCHIOE TpaHCcPopMaIliio CyJ0BOI
CHCTEMH B YMOBAX BOEHHOIO CTaHy Ta IIparHe
rapMoHi3ariii 3aKOHO/aBCTBA 3 MIKHAPOAHUMU
crangapramu, mpobaema 3abesnedeHHs €4HOC-
Ti CyJ0BOI IPAKTHKH Y€pe3 MeXaHi3Mu popMmy-
BAaHHS CYyAOBUX IIPEL€ACHTIB IIOCTAE SIK HEBLA-
KAa/JHa IPAKTUYHA 3a4a4a [8, 9].

CAlg 3ayBakKHTH, IO TpajuLiifHA KOHTHU-
HEHTAAbHA CHCTEMa IIMBIABHOTO IIpaBa, Ha
AKIH TPYHTYETLCSA MPABONOPALOK YKpaiHu, ic-
TOPUYHO HE BU3HABAAA CyJOBI IIPeIeJeHTH AK
camocTiiine gxepero npasa. OJHaK pearbHa
IpAKTHKA (QYHKIIIOHYBAHHA CHCTEMH OpTaHiB
KPHUMIHAABHOI I0CTULIT CBIAYUTD PO Ae-PaAKTO
YTBOPEHHSI MEXaHI3MiB, IO BUKOHYIOTh (PyHK-
wii, mo4i6Hi Ao npeneseHTHOI cucremu. Lle Bu-
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ABAAETHCA y Buganui Bepxosuum Cyaom oras-
AiB cygoBoi npakTtuku [3, 7, 8], gaiigxecTis
CYAOBHUX pimieHb [3] Ta IHIIMX HOPMAaTHBHHUX
AOKYMEHTIB, fIKi pAKTUIHO BCTAHOBAIOIOTH Ke-
PiBHI HO3UMIT AN HUKYUX CYAIB.

Po361:kHOCTI y BHPpINIEHHI AHAAOTIYHHUX
KPUMIHAABHUX CHIpaB PI3HUMU CyJaMu iH-
CTaHI[I{ CTBOPIOIOTH IIPABOBY HEBU3HAYEHICTD,
o nigpusae nepegb6adyBaHicTh CyJOBHUX Pi-
HIeHb Ta JOBIpY 'POMa/sAH 4O CIIPABEAAUBOCTI
npaBocyAasd. Bogaodac epponeiicbka IpakTH-
Ka, 30KpeMa pimeHHA EBpOIeichbKOro cyay
3 IpaB AIOAUHH, BCTAHOBAIOIOTh O00OB’A3KOBI
CTaHJApPTH CHPABEJAHBOTO KPHUMIHAABHOTO
CYAOYHHCTBA, BUKOHAHHS SKHUX CTA€ g€-PaKTO
IpEereJ€HTHOI0 HOPMOIO JAA CyJiB YKpaiHu
[18, 19].

TakuM 4YHHOM, BU3HAHHS HEOOXIZHOCTI
KOMIIACKCHOTO JOCAIAKE€HHA CyZOBUX IIpere-
AEHTIB Y KpUMIHAABHOMY CyJOYHNHCTBI OOTPYH-
TOBYETbCS SIK NPAKTHYHOIO IOTPe6OI0 IpaBo-
3aCTOCYBAHHS, TaK 1 TEOPETHYHOIO HEOOXIiJHiC-
TIO IE€PEOCMHUCACHHS MICIS CYZOBUX PIIICHD Y
cuCcTeMi JKepeA ITpaBa Y KpaiHu.

CraH g0CAiZKeHHA IpobremMu

AHaAI3 HAaYKOBHX JKEPEA CBIAYHUTH, IO
npobAemMa CyJOBUX IPEIEAEHTIB PO3TAsAgana-
CA B IpalsIX SIK BITYU3HSIHUX, TaK 1 3apyOixk-
HUX JoCAigHUKIB. Ha piBHI HarioHaAbHOI Ha-
YKH BCTAHOBAEHO, IO IIpalii, IPUCBAYEH] CYA0-
Bili MPAKTHUIII, PO3TAAJAIOTH 1i AK CAMOCTIHHUI
KOHCTPYKT y CUCTeMI JAxepeA mpasa [1, 2, 3].
/lOCAIZHUKY, SIK1 AaHAAI3YBAAH IHCTHUTYTH KpH-
MIHAABHOI'O IIPOLIECYAaABHOIO IIpaBa, TOpPKa-
AHChH ITHTaHb GOPMYBAHHA CY/J0BOI IPAKTHKH
yepe3 BUBUCHHS MEXAHI3MIB JOCAIAKEHHS JO-
Kagsis [4] Ta mpoljecyaAbHUX TapaHTii ciipase-
AHBOTO CyJOYHHCTBA.

BapTo 3BepHyTH yBary Ha Te, mo oQiIiii-
HI BUJAAHHA OpraHiB CyJOBOI BAAJHU, 30KpeMa
OIIIHKH Ta OTAAJAHM CyAOBOI IPAKTHKH, BHJA-
Hi Bepxosuum Cygom [3, 7, 8], cBiguats 1po
IIPAKTHYHE BU3HAHHA OpraHaMHu /ep;KaBHOI
BAQAM  (PYHKI[IOHAABHOI 3HAYYIOCTI CYAOBOi
IMPAKTHKH AK $aKTopa, IO BIIAMBAE Ha 3abe3-
IIEYEeHHs €4HOCTI IIpaBo3acrocyBaHHA. OgHak
y IIUX BUJAHHAX HE JAETHCA TEOPETHIHOTO 00-
IPYHTYBaHHSI NPHUPOAU CTBOPIOBAHUX TAKUM
YHHOM CY/JOBUX ITPeIie/JeHTIB Ta iX MICI|S B CHC-
TeMI JKepeA mpasa.

Ha wmixxHapogHOMy piBHI HOPIBHAABHO-
MIPABOBI JOCA/KEHHA JEMOHCTPYIOTh YHIBEp-
CAABHICTB pEHOMEHY CYJOBUX ITpeljeJeHTiB [12,
13, 14, 15]. Kommaparusictuasi mparji BcTa-
HOBUAH, IO MEXaHI3MH (POPMYBAHHA CYAOBOI
MPAKTHKH IPUTAMAHHI BCIM IIPABOBUM CHCTe-
MaM, BKAIOYAIOYH KOHTUHEHTAAbHI CHUCTEMU
1uBiAbHOTO 1pasa [17, 20]. Cucremuuit aHania
AO3BOASIE CTBEPAKYBATH PO ICHYBAHHSA IIPO-
11€Cy KOHBEPTEHINIi MiK aHI'AO-CAKCOHCBKHM Ta
KOHTUHEHTAABHUM IIPaBOM, Je BigOyBaeThcs
IOCTYIIOBE HAOAMKEHHSA KOHTHHEHTAAbHHX
CHCTEM 4O MEXAHI3MIB, SIKI (pYHKIIIOHANBHO €K-
BiBaAeHTHI npenejentam [16, 17, 21, 22].

AuckyciiiHum 3AAMIIAETHCS MUTaH-
HA Ipo crocobu Ta Kputepii PopmMyBaHHA
000B’AI3KOBUX NPEIEJEHTIB Y paMKax KOHTH-
HEHTAABHOI CHCTEMH ITHBIABHOTO IIpaBa Ta, 30-
KpeMa, y CUCTeMI KPUMIHAABHOTO CY/JOYMHCTBA
Yxkpainu. HermoBHOIO Mipoio po3poOAE€HUMH €
MEXAHI3MHU B3aEMOJIl MIXK pilIeHHAMH €Bpo-
MEeMChKOTO CyAy 3 IpaB AIOAUHH T4 HAITIOHAAD-
HOIO CY/0BOIO IMPAKTUKOIO Y cpepi 3abe3nedeH-
HA NPaB AIOJHHH B KPUMIHAABHOMY ITPOIIECi.
HesupimenuM 3aAUIIAETLCA IHUTAHHA PO
HeOOXIAHICTbL Ta AOLIABHICTH AETaAbHOIO 3a-
KPINAEHHSA CTaTyCy Cy4OBUX IPEIeeHTIB Y 3a-
KOHO/aBCTBI Y KpaiHu.

Mertolo cTarTi € 3’ ACyBaHHA IPABOBOI IIPH-
POAU CyJOBHUX IHpENeJEeHTIB, MEXaHI3MIB IX
$opMyBaHHA Ta 3aCTOCYBAHHSA Y KPUMIHAABHO-
MY CyZOYHMHCTBI HIASIXOM KOMIIApaTHBICTUYHO-
ro aHaAi3y mpaBoBux cucreM Ykpainu, CIIA,
AHrAIi Ta gepxaB €sponeiicbkoro Coioay.

Bukaaa oCHOBHOro MaTepiaAy

Y mayi mpasa Cy/OBHii IIpenejeHT po3yMi-
€TbCSA AK PIIIEHHA CyJy B KOHKPETHIH CIipasi,
AKOMY B MaHOyTHBOMY Ha/a€eThCsl 060B’ A3KOBA
abo MepeKOHAMBA CHAA IPHU PO3B A3aHHI aHa-
AorigHEX crpas [2]. OgHak Take BU3HAYECHHSA
HE PO3KPUBAE IOBHOIO MIPOI0 KOMIIAEKCHICTD
IIbOTO SABHIIA Ta HOro AUPEPEHINAINIo 3aAeK-
HO Bl THUIly NnpaBoBoi cucrtemu. Teoperuune
OCMHCAEHHS CyJOBOTO TIpEIeJeHTy rnepesgba-
Ja€ po3pi3HEHH:A HOro 060B AI3KOBOTO Ta epe-
KOHAHBOTO KOMITOHEHTiB. OG0B A3KOBHII TIpe-
nesenr (binding precedent) xapakrepusyerbcs
THM, IO HHGKYl CyAH MAlOTh JOTPUMYBATHCA
MO3UINI, BCTAHOBAEHOI BUIIUM CyA0M, MHOpHU

161




po3B’A3aHHI aHaAoriyHuX crpas. Ilepekon-
AUBHII mperieJeHT (persuasive precedent) He
HakAagae popMarbHe 3000B’sI3aHHS HA CyAH,
OJHAK IIOBHHEH BPAaXOBYBATHUCA HUMHU IIpH
HpUIHATTI pillleHb Ta OOrPyHTYBaHHI IIPaBO-
Boi mozurii [22].

Ha Teopernunomy piBHI CyJ0Bl THpere-
A€HTU BUKOHYIOTb HHU3KY BAKAUBHX (PyHKINH
y cucremi gxepen mpasa. Ilepegycim mpere-
A€HTHU 326€e31e9yioTh €AHICTD Ta ITOCAL/JOBHICTD
CYAOBOI IIPAKTUKH, IO € HEOOXIZHOIO YMOBOIO
BEPXOBEHCTBA IIpaBa Ta CHpaBeJAuBOCTI. I'a-
paHTyBaHHA mepesb6adyBaHOCTI CyJOBUX Ppi-
IIEHb /O3BOASAE YJaCHHKAM IIPAaBOBIJHOCHH
IIAQHYBATH CBOIO IIOBEJIHKY Ta PO3PaxoByBaTU
Ha OJHAKOBE 3aCTOCYBAaHHSA 3aKoHY. Kpim Toro,
CYAOBl IperneAeHTH BUKOHYIOTh (PYHKIIIO 3a-
ITOBHEHHS IPOTAAMH Yy 3aKOHO/ABCTBI, HaJja-
I09M TAyMadeHHS HOpPMaM IpaBa BIAINOBIJHO
Z0 3MiH y CyCHIABCTBI Ta oTpebaxX NMPaKTHKH.
OcTaTOYHO, MEXAHI3M MPELEJEeHTHOI CUCTEMU
CIpHUsA€ OPTAHIYHOMY PO3BUTKY IIPaBa, OCKIAD-
KH JO3BOASIE CyJaM aJanTyBaTH 3aKOHOJAB-
cTBO 40 HOBUX obcTaBuH [20].

AHTAIMCBKA CHCTEMa NPaBa € KAACHYHUM
IIPUKAQ/JOM CHCTEMH, Y SAKIH IpereseHTH CTa-
HOBASITb OCHOBHE JXKepeAo mpasa [16, 22].
DyHKIJIOHYBAHHSA ITiE€] CHCTEMH I'PYHTYETBCA HA
JAOKTpHHI stare decisis, AKa JOCAIBHO O3HAYAE
«CTOATH Ha BUPINIEHOMY>» Ta 3aKPIIIAIOE TTPUH-
nun ob6O0B’SI3KOBOCTI IpENejeHTIB AASL Cy4iB
HIDKIUX 1HCTaHIINH. ApxiTekTypa cucremu 6a-
3yE€TbCA Ha YITKIH 1€papXil CyAiB, g€ pIIIEHHA
Bepxosraoro Cyay Crioaydenoro KopoaiscTsa
BCTAaHOBAIOIOTh OOOB’SI3KOB1 IpPELCACHTH AAS
BCIX IHMUX cyJiB y Aep:kasi. Hapite Bepxo-
Buuii Cya TPUMAEThCA CBOIX MOINEPEJHIX pi-
IIeHb, OJHAK y BHUHATKOBOMY pa3i MOKe Bifj
HHUX BIACTYIUTH IHPHU HASIBHOCTI IEPEKOHAH-
BUX /OKa3iB HENPABHABHOCTI IOIEPEeAHBO]
nozuii. Y cpepi KpUMIHAABHOTO CYJOYHHCTBA
HNPHUHITUAII JOTPUMAHHA NPEIeJEHTIB Ma€E 0COo-
6AMBY 3HAYYIIICTh, OCKIABKH 3abe3redye Io-
CAIZOBHICTB Ta CIIPABEAAUBICTD y IPU3HAYEHHI
IIOKapaHb Ta 3aCTOCYBAHHI HOPM IIPOLIECYaAb-
Horo npasa [16].

MexaHizm 3a6e3nedeHHs 0OOB’SI3KOBOCTI
IpeIeJeHTIB B aHTAIMCBKIM cHcTeMi Iperie-
AEHTHOTO IIpaBa 11o0y40BaHUU Ha 3acajax Cy-
JAOBOTO HACAIAYBAHHA Ta TPaBOBOi AoTikH. [Tpn
PO3TAsAL CIPABU CyJ IIOBUHEH BCTAHOBUTH, YU
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IcCHye IpeLejeHT, 10 Ma€ 3aCTOCOBYBATUCA A0
PaKTHIHHX OOCTABHUH PO3TAAAYBAHOI CIIPABH.
AKmo Takuil npenejeHT BCTAHOBACHHI BU-
UM CYAOM, TO Cy/ 3B A3aHUH I[UM IIperieeH-
TOM Ta IIOBUHEH 3aCTOCYBaTU IIPaBOBY IIO3U-
11i10, BCTAHOBAEHY TIPEIle/J€HTOM, 32 BHHATKOM
CAYYaIO0, KOAH CY4OM BCTaHOBAEHO, IO (PaKTH
y CIpaBl CYTTEBO BiAPI3HAIOTHCA BiJ PaKTIiB y
crpasi-tipeniegenti (ratio decidendi).

KoHTHHEHTaABHA cHCTeMa  LIUBIABHOIO
IpaBa, Ha AKIH I'PYHTYETbCS IIPABOIOPSIAOK
YKpaiHu, y CBOEMY KAACHYHOMY BH/I HE BH-
3HABAaAA CYy4OBI IpeLeJEHTH SIK JKEPEAO Ipa-
Ba. A€raAbHO JKEPEAOM ITpaBa B TAKHX CHCTeE-
Max BHU3HAETbCS 3aKOHOAABCTBO, SIKE€ PETYAIOE
BCl OCHOBHI IUTaHHA NpaBoBigHOCHH. OJHaK
PE€aABHUM PO3BUTOK 3AaKOHOJAABCTBA Ta CyJO-
BOI IIPAKTHKHU B €BPOINEICHKUX JeprKaBax, M0
HAA€KaTh 40 KOHTHUHEHTAABHOI CHCTEMH, IIO-
Ka3aB HEMOKAHBICTH ITIAKOM 3aMKHYTOI Ta Bce-
OXOIIAIOIOUO CHCTeMH 3aKOHoAaBcTBa. Ha
MPAKTHUIIl CyAW BUMYIIeHI 6yAn HepopMarbHO
AOTPUMYBATHUCS IO3ULIN, BCTAHOBACHUX Cy/Ja-
MU BHIIIMX IHCTAHINH, Ta 6paTn 40 yBaru ycra-
A€HY CYAOBY IIPAKTUKY IIPU PO3B’sI3aHHI CIIPAB.

Y pesyAbTaTi €BOAIOII] KOHTHHEHTAABHOI
CUCTEMH B JESKUX J€psKaBaX PO3BUHYAHCH
MEXaHI3MH, IO (PYHKI[IOHAABHO €KBIBAAECHTHI
nperejeHTaM, Xo4a GOPMAABLHO CyAOBI1 piIIeH-
HsI 3aAHIIAIOTHCS HEIOB SA3AHUMH JASI HHXK-
qux cy4is. OpaHLis 3alpoBajuAd KOHIIEIIIIO
jurisprudence constante, AKa IOAATA€E B TOMY,
IO yCTaA€HA AlHIA CyZOBUX PIIIEHb BHCOKHX
Cy4iB, IOBTOpeHa 6araTo pasiB B aHAAOTTYHHX
cupapax, HabyBae IPAaKTUYHO OOOB’A3KOBOI
curu [17]. Koncruryniiini cyau y @panunii, Ita-
Ali Ta Icrmanii BUAAIOTh pIIIEHHA, fAKi, X04a HE
MalOTh TEXHIYHO OOOB’A3KOBOI CHAH, (aKTHY-
HO CHPSIMOBYIOTb CyZOBY IIPAKTHKY B IIEBHOMY
HAIPSAMKY Ta MalOTh IE€pEeBaKHUH aBTOPHTET
AN HIKYIUX cyaiB. Kacaniiini cyau y ®@panmii
Ta MoAi6HI HAaWBHUIII CyZOBl IHCTAHII B IHITHX
HIMEIIbKO-POMAHCBKHUX J€psKaBaX (YyHKILIO-
HAABHO BHKOHYIOTh POAb, TOAIOHY 40O (PyHKIII-
OHaABHOI poAl Bepxosnoro Cyay B cucremax
Hpere eHTHOTO IpaBa.

ITpaBoBa cucrema YKpainu TpaguIiiiHo Ha-
A€KAAA 4O KOHTHHEHTAABHOI CHCTEMH IJUBIAB-
HOTO IIpaBa Ta B TEOPETUYHOMY IIAAHI HE BH-
3HaBaAa 00OB’I3KOBUI XapaKTep CyJOBHX IIpe-
nesenTis. Koncrurymisa Ykpainu (1. 6 cr. 129)
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BCTAHOBAIOE, IO CYAU 3aCTOCOBYIOTH 3aKOH,
O4HAK He mnepejbadae IPAMOro 3aCTOCYBaHHS
CYAOBUX pillleHb AK JgXKepeAa npasa [6]. Kpu-
MIHAABHUMA MPOLECYaAbHHI KOZEKC YKpainu
[6] y cBoemy 3wmicTi He nepeabavae GpopMarb-
HOTO MEXaHI3MYy, 3a JOIOMOTOI0 SKOTO pillIeH-
Hs1 BUIIUX Cy4iB HaOyAu 6 0060B’A3KOBOI CUAU
AN HUKYHX cy4giB. OgHaK JilficHAa NpaKTHKa
OpTaHiB CyJ0BOI BAAAU JEMOHCTPYE MOCTYIIOBE
YTBOPEHHSI €AEMEHTIB MeXaHi3My, MoJi6HOTro
A0 IPeNeAeHTHOI CUCTEMH.

CAlg sayBaxkuTu, mo Bepxosumii Cya 3a
OCTaHHIM 9aCOM BH/AB HU3KY JOKYMEHTIB, AKI
PaKTUIHO BCTAHOBAIOIOTH KEPIBHI MO3UIII JAS
HIKIUX CyAiB. OKpeMO BHAAIOTLCA OTASAU
cyaoBoi nmpaktukn Bepxosnoro Cyay B Kpu-
MIHAABHUX CIpaBax [7], AaiigxecTtd pimeHb
Beauxoi Ilararm Bepxosnoro Cyay [3], mo
CHCTEMATU3YIOTh Ta Y3araAbHIOIOTH IO3MII
Bepxosroro Cyagy o0 3aCTOCyBaHHA KPHUMi-
HAABHOTO 3aKOHOAABCTBA Ta HOPM KPUMIHAAD-
HoTO Tporiecy. Lli JoKyMeHTH, X04a He MafOTh
PpopMarbHO OOOB’A3KOBOI CHAM, HPAKTHYHO
BIIAUBAIOTh HA CYAOBl PIMIEHHSA CyJiB HUAKYHX
iHcTanmiii. Cyau HUKYUX PIBHIB 4acTO IOCH-
AQIOTBCS HA TIO3MINil, BCTAHOBAEHI B ITUX BH-
JAAHHSAX, AK HA TEPEKOHAUBHMI apryMeHT Ha
KOPHCTH CBOET IMPaBOBOI IO3MUIIi.

Mexaniam, 3a 40IOMOTOI0 AKOro sabesre-
9yeThCA PpAKTHIHA €/JHICT CYyAOBOI PAKTUKH B
Yxkpaini, B6adaernca y ¢pyHKIiOHyBaHHI Bean-
koi [Tararu Bepxosnoro Cyay. Bignosigno g0
MPOIIECYAABHOTO 3aKOHO/AABCTBA [5], y BUIAA-
Ky po36i7KHOCTEl Y IMO3HITIAX KacaIliifHuX CyAiB
100 3aCTOCYBAHHSA HOPM IIpaBa CIIpasa rnepe-
Aaetpcs 40 Beankoi [Taratn gas po3p’a3aHHA
KOHQAIKTY I0pUCAMKINHA. Pimenns Beauxoi
ITaraTy BCTAHOBAIOE €AWHY ITO3HIIIO IIOJ0 3a-
CTOCYBaHHsA HOPMHU IIpaBa Ta, X04a I0PUJUIHO
He MaioTh OOOB’A3KOBOI CHAH, HMPAKTHYHO €
KEPIBHUMHU JASL CY4lB, IO PO3TASZAIOTh AHAAO-
TiYHI CIIPABH.

€pporneiicbkuii ¢y 3 IpaB AIOAUHU (JaAl —
€CIIA) Bigirpae BaKAUBY POAB Yy POPMYBaH-
HI CyZ0BOi MPAKTUKHU y cPepl KPUMIHAABHOTIO
CYJOYHHCTBA /JepsKaB-uAeHIiB Pajgm €ppormn,
A0 AKUX HaAexuTh YKpaina. €CIIA Bujgae
pilIeHHsA, y SAKHX BCTAHOBAIOE CTAaHJAAPTH
CHpaBeJAMBOTO KPUMIHAABHOIO CY/JOYHHCTBA,
3aCHOBAHI Ha IIpaB, TAPaHTOBAHUX EBpoIIeii-
CbKOIO KOHBEHIIIEIO PO 3aXMCT MPaB AIOJUHU

Ta ocHoBHUX cBoOoA [18]. Pimenus G€CITA,
XO4Ya TEXHIYHO € PINIEeHHAMH B KOHKPETHHX
cpapax, paKTHIHO BCTAHOBAIOIOTb HOPMATHB-
HI CTaHJAPTH, AKHX IOBUHHI JOTPUMYBATHCS
HaIllOHaABHI cy4oBl cucremu. HepukonaHHs
IIUX CTaHJApTIB pOOHTH JAepiKaBy BPA3AHBOIO
Ao BuHeceHHs pimenHs €CIIA nHa 1i agpecy Ta
MIKHapOJAHOTO 3acyxeHH: [19].

CygoBl opraHu YKpalHH, BKAIOYAIOUH
Bepxosumit Cya, yce O6inbIIe BpaxoOBYIOTh
npaktuky €CIIA npu npuifHATTI pilieHb y
KPUMIHAABHUX crpaBaX. PaKTUYHO MPAKTH-
Ka €CIIA BUKOHYE QYHKIIIO MEPEKOHAHBOTO
IpernejeHTy 3 0COOAUBOIO Barolo B KOHTEKCTI
KPUMIHAABHOTO CY4OYHHCTBA YKpainu. OgHak
CAlZ BIA3HAYHUTH, IO TAKUH MEXAHI3M BIIAUBY
npaktuka €CILA Ha HarlioHaABHE IIPABO HE €
CHCTEMHUM Ta HE MA€ HAAEKHOTO HOPMATHB-
HOro OOIPYHTYBAaHHs B 3aKOHOJABCTBI YKpai-
HU.

Hi aHraiificbka cucrema mnpenejeHTHOrO
IpaBa, Hi KOHTHHEHTAABHA CHCTEMA ITUBIAB-
Horo mpasa, Hi npaktuka €CIIA He gaioTb
YHIBEPCAABHOTO PEIENTy AAS YKpaiHu B ITH-
TaHHI OpraHi3anii MEXaHI3My Cy4OBHX IIpere-
AEHTIB y KPUMIHAABHOMY Cy4049uHCTBI. Og-
HaK KOMIIAPAaTUBICTHYHHI AaHAAI3 HIPAaBOBHX
CHCTEM JO3BOAAE BUABUTH 3araAbHI IPUHITH-
4, Ha SIKUX [OBHHHA I'PYHTYBATHCA CHCTEMA
3abe3neyeHHA €AHOCTI CYJAOBOI IPAKTHKH.
ITo-nepmie, nHeobxigHa sACHA 1€papXisf CyAiB,
A€ pilIeHHA BHIIUX CyJAiB MAalOTh IEpeBaK-
HHUU aBTOPHUTET AASI HUKIHUX cyaiB. [To-gpyre,
Mae O6yTH MEXaHI3M JAA PO3B A3aHHA KOH-
PAIKTIB y TO3MIIAX CYAIB PI3HUX 1HCTAHIIIH.
ITo-Tpete, pimeHHA CyAiB MOBUHHI ITYOAIKY-
BaTHCsL Ta OyTH AOCTYIIHUMH JAAS BCIX CYAIB
Ta yY9acHHUKIB npaBoBigHocuH. [lo-ueTBepre,
norpibHa cucreMa OOIPpyHTYBAHHS HPHYHH,
3a AKMMH CYJ BIACTYIIA€ BiJ YCTAA€HOI Cys0-
BOI IPAKTUKU.

BuasaeHi y X041 JOCAI/KEHHA TPOTAAUHH
y MexaHi3Max 3abe3nedeHHsA €JHOCTL CyZ0BOI
MPAKTUKH B YKpaiHi IOAATAIOTH y TOMY, IO
CTaTyC CyJ4OBHUX pIIIEHb BHUIUX CYAIB HE BH-
3HaYeHHUH y 3akoHogaBcTBl. He icHye diTKmX
KpUTEpiiB, 32 AKUMU pilleHHsA HabyBae 3Ha-
YEHHS JAAS HIKYHX CyAiB. BigcyTHa popmans-
Ha cucreMa OOOB’SI3KOBOCTI BUKOHAHHSI ITO3HU-
it Bepxospnoro Cyay cy4aMu HIKYUX 1HCTaH-
1jifi. MexaHi3Mu KOHTPOAIO 3a €4HICTIO CyAOBOI
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HNPAKTHKH NOTPe6YIOTh YyAOCKOHAAEHHA Ta 3a-
KOHOZABYOTO 3aKPIIIAEHHA.

BucHoBku

Ha migcraBl npoBeJeHOTO JOCAIAKEHHS
BCTAaHOBAEHO, IO CY/OBI ITpeTie/JeHTH € YHIBEP-
CaABHHUM MEXaHI3MOM 3a0e3I1eYeHHs II0OCAIZOB-
HOCTI Ta repeg6av4yBaHOCTI CY/40BOI IPAKTHKH,
INPUTAMAHHUM AK aHTAIHACBKIN cucremi nperie-
AEHTHOTO IIPaBa, TaK 1 KOHTHHEHTAABHUM CHC-
TeMaM IJUBIABHOTO IIpaBa, Xoda iX I0pHAHYHA
npupoja Ta cnocobu GpyHKI[IOHYBAaHHSA 3HAYHO
Bigpisusorscs [1, 17, 20].

/JlOCAIIKEHHA aHTAIRCBKOI CHCTEMH TIpe-
I[eJ€HTHOTO IIpaBa 3 JOKTPHUHOIO stare decisis
JAO3BOAHMAO 3’ACYBaTH, IO 060B’A3KOBICTH IIpe-
II€JE€HTIB I'PYHTYETbCA Ha YITKIH lepapXiuHii
CTPYKTYpi Cy/J0OBOI CHCTEMH Ta Ha IPHUHIIHII
CYAOBOTO HacAlgyBaHH:A. Mexanism 3a6esne-
YEHHS ITOCAIJOBHOCTI CyJOBOI IPAKTUKHU B INH
CHCTEMI BUPI3HAETbCS CHCTEMHICTIO, IIPO30pic-
TIO Ta epeKkTHBHICTIO [16, 22].

ITpoBeaeHHIl aHAAI3 €BOAIOLII KOHTHHEH-
TAABHOI CHCTEMH ITUBIABHOTO ITPABa 3aCBIAYHB,
o0 B Jep:KaBax Ii€l CHCTEeMH CIIOCTEPIra€Th-
€SI TIOCTYIIOBE HAOAMKEHHA JO IpeIrieeHTHO]
CHCTEMH Y€pe3 3alpoBa/KEHHs MEXAHI3MIB,
(YHKITIOHAABHO €KBIBAAEHTHHUX IpeIleJeHTaM
(jurisprudence constante y ®paniiii, mpakTuka
KacalifHUX Cy/JiB, PiI€HHSA KOHCTUTYI[IHHHX
cyaiB) [17]. Takuit po3BUTOK He O3HAYAE Bij-
MOBH Bl/j OCHOBOIIOAOKHOTO IPHHITUITY KOH-
THHEHTAABHOI CHCTEMH IIO/J0 BEPXOBEHCTBA
3aKOHY, aA€ JAE€MOHCTPY€e HeOOXiJHICTh JOITo-
BHEHHSI 3aKOHOJABYOI'O PEIYAIOBAHHA MeXa-
HI3MaMH CY/A0BOI IPAKTHKH.

JOCAIAKEHHA TPAKTUKM OPTaHIB CyJO0BOI
BAQJH YKpaAiHH ITOKA3aAo0, 10, X0o4a KpaiHa Te-
OPETUYHO 3AAUIIAETHCSI YACTUHOIO KOHTHHEH-
TaAbHOI CHCTEMH TIPaBa, PaKTUIHO (PYHKL[iOHy—
I0Tb €AEMEHTH, O0AI6H1 40 NpeleseHTHOIL CUC-
temu. Buganaa Bepxosaum Cyaom OTASAIB Ta
AaiigxectiB cyqoBoi npaktuku [3, 7, 8], pyHk-
nionysanHA Beawnkoi Ilanatm Bepxosroro
Cyay sk oprany, mo 3abesnedye €4HICTb Cy40-
BOI IIPAKTHKH, Ta BPaXyBAHHA CyJaMH MO3ULIHA
BUIIIUX CY/IB IPH PO3B’A3aHHI CIIpPaB CBIAYaTh
PO NMpPaKTUYHE YTBOPEHHA MEXaHI3My, IOJi-
6HOTO 40 IpeneAeHTHOI cucreMu [2, 3].

Mu MoKeMO CTBEpPAKYBaTH, IIJO HHUHI ITep-
HIOYEPTOBO IHOTpibHA Aeranisamliss UX MeXa-
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HI3MIB dYe€pe3 3aKpIIIAE€HHSA B 3aKOHOJABCTBI
CTaTyCy CyJOBHUX PIIIEHb BUIIUX CYJIB fAK Ke-
PIBHHUX JAAS Cy41B HUKYUX 1HCTAHIIN. 3aAumia-
€TbCS AUCKYCIHHUM ITUTAHHA PO T€, YU IIOBH-
HHa YKpaiHa HOBHICTIO IEPEXOJUTH Ha MOJEAD
AQHTAIMCBKOI ITperie/JeHTHOI CHCTEMH, YU PO3BH-
BAaTH BAACHY MOJEAb, 3ACHOBAHY Ha KOHTUHEH-
TAaABHUX TPAJUIIIAX, AA€ 3 EAEMEHTAMU TIpelie-
AE€HTHOI CUCTEMU.

[TpakTHyHa 3HAYYITICTD PE3YABTATIB JOCAI-
AKEHHS IIOASATAE B TOMY, IIIO BOHH MOKYTh CAY-
KUTH OCHOBOIO JAS PO3POOAEHHSA 3aKOHO/aB-
YUX HPONO3ULIH 040 PETYAIOBAHHSA CTATyCy
CYAOBUX IIPEINEeAEHTIB Y KPUMIHAABHOMY CY/0-
YUHCTBI YKpaiHH. Pe3yAbpTaTH MOKYTh TaKOX
6yTH BHKOpHCTaHI CyJaMu IIPU PO3pOOAEHHI
BHYTPIIIHIX IIOAOKEHb, CIPSAMOBAHHUX Ha 3a-
6e3rieyeHHA €AHOCTI CY/JOBOI MPAKTHKH.

[TepcieKTUBH MOAAABIINX PO3BIZOK BOa-
YalThCA B TAHOIIOMY JOCAIAKEHHI OKpEMHX
MexaHi3MiB 3abe3nedeHHsa €4HOCTI CyAO0BOi
NPAaKTHKH (HAIPUKAQ/, JAETAABHOMY aHaAi3l
¢yuknionysanns Beaukoi Ilaratu Bepxo-
BHOTO CyAy), y AOCAIAKEHHI BIIAUBY ITPAKTH-
ku €CIIA na popMyBaHHSA CyZ0BOI IPAKTUKU
B OKPEMHUX KaTeropifix KPUMIHAABHHUX CIIPaB
Ta B po3pobAeHHI peKoMeHAaliil 1[040 ONTHU-
MaAbHOI MOJEAl CY/JOBHX IpPEIEeJEHTIB JAS
YKpainu, sAka 6 moesHyBana €AEMEHTH aH-
TAIMCBKOI CHCTEMH 3 KOHTHHEHTAABHOIO Tpa-
AHUIIEIO.
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SUMMARY

The problem of judicial precedents in
criminal proceedings is examined on the basis of
comparative analysis of legal systems of Ukraine,
the United States, England and the European
Union. It s established that the legal nature
of judicial precedents s characterized by the
presence of binding and persuasive components,
the formation mechanisms of which depend on
the systemic affiliation of the legal order. The
functioning of the stare decisis doctrine in the
English common law system as a mechanism
for ensuring consistency and predictability in
law enforcement 1is analyzed. The evolution
of the continental civil law system towards the
recognition of judicial precedents, in particular
the concept of jurisprudence constante in French
law, is examined.

The research has demonstrated that the legal
system of Ukraine, while theoretically remaining

continental, practically demonstrates a gradual
approach to elements of the precedent system
through the publication by the Supreme Court of
reviews of judicial practice and digests of court
decisions. The role of the European Court of
Human Rights in shaping judicial practice of
member states by establishing standards of fair
proceedings is highlighted. Gaps in mechanisms
ensuring the binding nature of precedents in
national legislation are identified and ways to
overcome them are proposed. The conclusion is
substantiated on the necessity of legal consolidation
of the status of judicial precedents in criminal
proceedings of Ukraine, taking into account the
peculiarities of the continental legal tradition.

Keywords: judicial precedent, criminal justice,
gudicial process, stare decisis, precedent system,
precedent force, civil law, law enforcement, case
law, Supreme Court, ECHR practice, sources of
law, rule of law.
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