Karapetian A.R. - Legal Protection in the Healthcare Sector...

LEGAL PROTECTION IN THE HEALTHCARE SECTOR:
CONSTITUTIONAL AND INTERNATIONAL DIMENSIONS

KARAPETIAN Akop Rybenovyuch - PhD, Advocate

ORCID: 0009-0008-6934-7164
VIK 342.7

DOI: https://doi.org/10.71404/NP.2026.1.79

This article addresses the issue of legal protec-
tion in the healthcare sector through the lens of con-
stitutional principles and international legal stan-
dards. The study focuses on how recent challenges,
mcluding healthcare reform, the COVID-19 pan-
demic, and wartime conditions, have affected the
practical implementation of the right to healthcare
and access to effective legal remedies.

Particular attention is given to the relationship
between formal legal guarantees and their actual
realization. The paper examines the role of admin-
wstrative regulation, especially in the field of public
procurement, as well as the importance of judicial
protection, including proper reasoning of court
decisions and their enforcement. It is argued that
without effective implementation mechanisms, legal
norms in the healthcare sector risk remaining de-
clarative.

The article also considers the impact of inter-
national standards on national healthcare policy,
including the experience of mandatory vaccination
and the role of local authorities in ensuring public
health measwres. The author emphasizes that war-
time conditions significantly complicate access to
healthcare and require a reassessment of the state’s
positive obligations.

It is concluded that legal protection in health-
care should be understood as a a system that com-
bines constitutional guarantees, administrative
nstruments, and judicial mechanisms. Strengthen-
ing this system requires not only legislative improve-
ments but also practical changes aimed at ensuring
real, effective protection of human rights.
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Formulation of the Problem
The issue of legal protection in the health-

care sector has become significantly more com-
plicated in recent years. This is not only due to
reforms but also because of the pandemic and,
especially, wartime conditions. All these factors
have shown that formal legal guarantees do not
always work in practice the way they are sup-
posed to.

I believe that healthcare law should not be

treated as a narrow or purely sectoral field. It
is, rather, a space where constitutional prin-
ciples, administrative regulation, and interna-
tional obligations intersect. In Ukraine, this is

particularly visible, as the process of adapting
legislation to European standards directly af-
fects how healthcare functions in reality.

As I see it, one of the key problems is the

gap between declared rights and their actu-

al implementation. For instance, the issue of
adapting administrative legislation in the field
of healthcare procurement to EU standards has
been analyzed in the literature [1]. However, 1
would like to emphasize that formal alignment

does not automatically lead to real transpar-

ency or efficiency.

Another important point concerns the ef-

fectiveness of legal remedies. The right to
healthcare is closely connected with the right to
judicial protection. At the same time, I consider
it important to stress that the effectiveness of

such protection depends not only on access to
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courts but also on whether court decisions are
actually enforced [2]. Without enforcement, le-
gal protection loses much of its practical value.

I also think that modern challenges in
healthcare raise new legal questions. Manda-
tory vaccination, public health restrictions, and
emergency measures require a careful balance
between individual rights and public interest.
In practice, this balance is not always easy to
achieve, which creates legal uncertainty [6].

In my view, the issue of legal protection
in healthcare should be considered within a
broader constitutional framework. It is not
only about access to medical services but also
about the rule of law, legal certainty, and effec-
tive remedies.

The purpose of this article is to analyze the
current state of legal protection in the health-
care sector, identify existing problems, and out-
line possible directions for its further develop-
ment, taking into account constitutional prin-
ciples and international standards.

Analysis of Doctrinal Studies

In my opinion, Ukrainian legal scholar-
ship provides a meaningful but somewhat frag-
mented understanding of legal protection in
healthcare.

A significant contribution has been made
by Deshko Liudmyla and co-authors. Their
research on public procurement in healthcare
shows how important it is to align administra-
tive procedures with EU legislation [1]. At the
same time, I would argue that these studies also
demonstrate that formal harmonization alone
is not enough without proper implementation.

Another important direction concerns the
enforcement of judicial decisions. It has been
shown that the effectiveness of legal protec-
tion depends directly on whether court judg-
ments are actually executed [2]. In the health-
care sector, this is particularly critical, because
delays in enforcement may affect human life
and health.

The issue of justification of judicial deci-
sions has also been explored in detail [4]. In
my view, proper reasoning is not just a formal
requirement. It is a guarantee of fairness and
transparency, and it directly influences trust in
the legal system.
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The collective work on the supremacy of
constitutional norms emphasizes the central
role of the Constitution in the legal system [5].
As I see it, this means that all healthcare regu-
lations must be consistent with constitutional
guarantees.

The research on mandatory vaccination of
medical personnel during COVID-19 is also
important [6]. It shows that public health mea-
sures can be justified if they meet the criteria of
legality, necessity, and proportionality.

In addition, studies on international obli-
gations in the field of public health highlight
the role of local authorities in implementing
healthcare policy [7]. I consider this aspect es-
pecially important in crisis situations.

At the same time, I believe that existing
research does not fully address the realities of
wartime. Issues such as access to healthcare in
occupied territories or the functioning of med-
ical institutions under extreme conditions re-
main insufficiently explored.

Presenting the Main Material

In my opinion, legal protection in the
healthcare sector should be understood as a
complex system that combines constitutional
guarantees, administrative mechanisms, and
judicial protection.

First, the constitutional dimension is funda-
mental. The principle of supremacy of consti-
tutional norms [5] requires that all healthcare
policies comply with basic rights and freedoms.
This includes not only access to care but also
equality and legal certainty.

Second, administrative regulation plays
a crucial role. Public procurement, licensing,
and regulation of medical services directly in-
fluence the availability and quality of health-
care. However, as I see it, the main issue is not
the absence of regulation but problems with its
implementation [1].

Third, judicial protection remains essential.
At the same time, I would like to emphasize
that its effectiveness depends on proper rea-
soning of judicial decisions [4] and their actual
enforcement [2]. Without these elements, judi-
cial protection becomes largely formal.

I also think it is important to consider in-
ternational standards. For example, the experi-
ence with mandatory vaccination [6] shows that
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even restrictive measures can be justified if they
are proportionate and legally grounded.

At the same time, wartime conditions sig-
nificantly complicate the situation. Access to
healthcare becomes uneven, and legal mecha-
nisms may not function properly. In such cir-
cumstances, the state’s positive obligations be-
come especially important. Even with limited
resources, the state must take steps to ensure
access to healthcare.

Another issue, in my view, is the role of local
authorities. Research shows that they are key
actors in implementing healthcare policy [7].
However, their capacity is often limited, espe-
cially in crisis conditions.

Finally, I believe that broader principles of
international law should also be taken into ac-
count. For example, the principle de minimis
non curat praetor [9] may be relevant in certain
contexts. However, in healthcare, its applica-
tion should be cautious, since even minor viola-
tions can have serious consequences.

The issue of legal protection in the health-
care sector becomes especially tangible in war-
time. What usually looks coherent on paper
starts to work very differently in practice. The
gap between legal guarantees and real access to
healthcare becomes more visible and, in some
cases, quite critical.

War affects not only the availability of medi-
cal services but also the way legal rules operate.
Formal rights remain unchanged, yet their im-
plementation often depends on circumstances
that are difficult to control. This is particularly
noticeable in areas affected by active hostilities
or in temporarily occupied territories, where
access to healthcare may be limited regardless
of existing legal provisions.

One of the main difficulties lies in the dis-
ruption of institutional capacity. Medical fa-
cilities may be damaged or forced to relocate,
healthcare workers may leave or be unable to
continue their work, and supply systems may
function irregularly. Under such conditions, es-
tablished administrative and legal procedures
do not always produce the expected results.
This raises a practical question about how legal
protection can be ensured when the system it-
self is unstable.

Access to legal remedies also becomes more
complicated. Even when there are clear indica-

tions that the right to healthcare has been af-
fected, individuals may face obstacles in trying
to defend their rights. These can include lim-
ited access to courts, problems with collecting
evidence, or uncertainty about which authority
is responsible in a KoHkpeTHiii cuTyanii. As a
result, the right to judicial protection may for-
mally exist but remain difficult to use in prac-
tice.

The role of the state in such conditions be-
comes particularly important. Even with lim-
ited resources, there is still an expectation that
basic steps will be taken to maintain access to
healthcare as much as possible. The scope of
these obligations may change, but the need to
act in a way that protects life and health does
not disappear.

Local authorities often play a key role here.
In many cases, they are the ones dealing with
immediate healthcare needs and trying to re-
spond quickly to changing circumstances. At
the same time, their ability to act effectively de-
pends on coordination with central authorities
and on the resources available to them.

It is also noticeable that international stan-
dards and external support become more rel-
evant in wartime. When national mechanisms
are under pressure, additional frameworks and
cooperation can help fill some of the gaps.

Overall, wartime conditions show quite
clearly that legal protection in healthcare can-
not rely only on formal rules. What matters is
how these rules work in reality. The situation
highlights both the vulnerabilities of the system
and its ability to adapt, which makes it a useful
basis for further legal reflection and develop-
ment.

When the focus shifts from survival to re-
covery, the discussion about legal protection
in healthcare changes quite noticeably. The
problems do not disappear; they take a differ-
ent form. Instead of emergency responses, at-
tention moves to rebuilding systems, restoring
trust, and making sure that the same vulner-
abilities do not reproduce themselves.

One of the first things that becomes obvi-
ous is that rebuilding healthcare infrastructure
is not only a technical or financial task. It is also
a legal one. Decisions about where and how to
restore hospitals, how to prioritize regions, or
how to allocate resources inevitably raise ques-
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tions of fairness, transparency, and accountabil-
ity. If these questions are not addressed clearly,
there is a risk that recovery efforts may deepen
existing inequalities.

Another issue that tends to surface is con-
tinuity of rights. People who were displaced,
injured, or otherwise affected during the war
often remain in a legally uncertain position.
Access to medical services, reimbursement, or
long-term care may depend on fragmented
rules or temporary arrangements. This creates
a situation where the formal right to healthcare
exists, but its practical realization varies from
case to case.

It also becomes clear that legal protection
cannot be limited to restoring what existed be-
fore. In many respects, the pre-war system had
its own weaknesses. Simply recreating it would
mean preserving those problems. This is why
post-war recovery opens a window for rethink-
ing regulatory approaches, especially in areas
such as public procurement, access to medi-
cines, and oversight of medical services.

At the same time, the question of account-
ability becomes more prominent. Decisions tak-
en during the war - including those related to
allocation of resources or prioritization of care
- may later require legal assessment. This does
not necessarily mean assigning blame in every
case, but it does require clear procedures for
reviewing actions and ensuring that individuals
have access to remedies where needed.

Another layer concerns the role of interna-
tional cooperation. Post-war recovery usually
involves external funding and technical assis-
tance. This creates additional legal dimensions,
including compliance with international stan-
dards, monitoring of funds, and coordination
between different actors. If these processes are
not properly regulated, they may lead to new
risks instead of solving existing ones.

Local authorities are again at the center of
many processes. They are often responsible
for implementing recovery measures on the
ground. At the same time, their capacity var-
ies, and without proper legal support and co-
ordination, this may result in uneven access to
healthcare across different regions.

Overall, post-war recovery highlights a
simple but important point: legal protection
in healthcare is not only about reacting to vio-
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lations. It is also about creating conditions in
which such violations are less likely to occur.
This requires attention not just to legal norms
themselves, but to how they are applied in
practice and how they respond to real needs.

Conclusions

In my opinion, legal protection in the
healthcare sector is a complex and evolving
phenomenon. The analysis shows that Ukrai-
nian scholarship provides a solid theoretical
basis, particularly in the works of Deshko Li-
udmyla and co-authors. At the same time, I be-
lieve that these approaches need further devel-
opment in light of current challenges. As I see
it, the main problems include the gap between
legal norms and their implementation, insuf-
ficient effectiveness of judicial protection, and
the lack of comprehensive approaches adapted
to wartime conditions. I consider that improv-
ing legal protection requires a combination of
measures. These include strengthening en-
forcement of judicial decisions, improving ad-
ministrative procedures, ensuring compliance
with constitutional principles, and integrating
international standards. In my view, special
attention should be paid to mechanisms that
ensure real, not merely formal, protection of
rights. This involves better coordination be-
tween public authorities and more effective use
of legal remedies. Without such changes, legal
protection in healthcare risks remaining de-
clarative, which is especially dangerous in situ-
ations where human life and health are directly
affected.
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Kapaneman A.P.
ITPABOBHUM 3AXHUCT Y
CP®EPI OXOPOHH 340POB’A:
KOHCTUTYHIMHHM TA
MIXHAPOAHUH BUMIPU
Y cTarTi po3rAsfgaloThCs IUTAHHSA IIpa-
BOBOTI'O 3aXUCTy Y cpepl OXOPOHH 3AOPOB’s

Kpi3b NPHU3My KOHCTUTYIIHHHX 3acaj Ta MiK-
HApOJAHO-IPAaBOBUX  cTaHAAPTIB. OcobAHBY
yBary NnpHZIA€HO BIIAMBY CYYAaCHHMX BUKAHUKIB,
30KpeMa pepopMyBaHHA CHCTEMH OXOPOHHU
3gopos’s, nangemii COVID-19 ta ymoB BO€EH-
HOT'O CTaHy, Ha peaAl3alilo IpaBa KOKHOrO Ha
MeAUYHY JONOMOTY Ta epEeKTUBHUN IOpHANY-
HHUH 3aXUCT.

AK11eHT 3p0oOA€HO Ha CIIBBIAHOIIEHH] pop-
MaAbHO 3aKPINAEHUX MPaB 1 IX TPAKTHYHOI pe-
anizanii. O6rpyHTOBY€TBCH, IIO 32 BiJACYTHOC-
Ti €pEKTUBHUX MEXaHI3MIB peanisamii HaBiTh
AKICHI IIPAaBOBI HOPMH MOKYTh 3aAHUIIATHCS
AEKAAPATHBHUMHU.

OKpeMO pPO3TASAHYTO BIIAUB MIKHAPO/-
HHUX CTAHAAPTIB HA POPMYBAHHA HAIIIOHAND-
HOI IIOAITHKH y cpepi OXOpOHH 340pOB s,
30KpeMa y KOHTEKCTI 0O0OB A3KOBOI BaKIIH-
HaIlll Ta POAL OpraHiB MiICIIEBOTO CAMOBPSI-
AyBaHHA y 3ab6e31edeHH] IPaBo KOKHOIO Ha
OXOpoHy 340poB’a. Haroromeno, mo ymo-
BH BIHHM CYTTEBO YCKAQAHIOIOTH JOCTYI JO
MEAMYHUX TOCAYT 1 moTpebye nepeocMuc-
A€HHA IIHTAHHS IIO3UTHBHUX OOOB A3KIB
AEPKABH.

3pobAEHO BUCHOBOK, IO TPABOBUI 3aXHUCT
y cdepi OXOpOHHU 340pOB’Sl AOLIABHO PO3TAf-
AATH AK KOMIIAEKCHY CHCTEMY, AKa IOEAHYE
KOHCTHTYIII{HI rapaHTii, aAMiHICTPaTHBHI Me-
XaHI3MH Ta cy40Bi 3acobu 3axucty. [i epexTus-
HICTh 3AAE€KUTh HE AMIIE BiJ HOPMATHBHOIO
PETYAIOBAHHS, aAe U BiA IPAKTHYHOI 34aTHOCTI
3a6e31eYnTH pearbHEe BIJHOBAECHHS IOpYIIe-
HUX IIPaB.

KaouoBi caAoBa: mpaBo Ha OXOpPOHY
340pOB’sl, IPABOBUI 3aXHUCT, CyJOBHI 3aXHCT,
BUKOHAHHA CY/JOBUX pillleHb, IyOAIUHI 3aKy-
MiBAlL, KOHCTUTYLIIHI IPHUHIUIIN, MIKHAPOAHI
craHgaprtu, nybaiuHe 340poB’s, agMiHICTpa-
THUBHE PETYAIOBAHHSA, BOEHHUI CTaH.
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