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PROBLEMS OF INCREASING STATE RESPONSIBILITY 
FOR GENOCIDE AND REDUCING THE RISK OF 
GENOCIDE IN TIMES OF WAR AND CRISIS OF 

POLITICAL POWER

Genocide is a crime encompassing fi ve distinct 
acts listed in Article II of the 1948 Convention, 
committed with specifi c “intent”. Specifi c intent 
may be inferred from circumstantial evidence, in-
cluding the actions and words of the perpetrator, or 
from the conduct of others. In the absence of a con-
fession by the accused, this intent may be inferred 
from the context of his or her commission of other 
acts directed against the same group. Other factors 
in establishing this intent may include: the scale of 
the atrocities; their general nature; their commis-
sion in a particular region or country; the fact of 
deliberate and systematic persecution of the victims 
because of their membership in a particular group; 
the existence of a political doctrine that led to the 
acts in question; repetition of destructive and dis-
criminatory acts; the commission of acts that violate 
the very basis of the group’s existence, etc. How-
ever, even if the act itself appears criminal, if it 
was purely accidental or committed without intent 
to cause harm or knowledge of the circumstances, 
the accused cannot be convicted of genocide. In 
other words, the judicial body has no right to fi nd a 
person guilty of committing a given crime unless he 
has a clearly expressed intent.
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lence within the family, it represents an abuse 
of paternal authority – it represents a violation 
of the state’s fundamental duty to protect its 
citizens. Today, no one can deny the existence 
of a norm in customary international law pro-
hibiting states from committing genocide. To-
day, such a norm not only exists, but is also jus 
cogens.

Moreover, its violation entails more serious 
consequences than those that arise for com-
mitting other illegal acts. One could argue, as 
was once attempted, that the 1948 Genocide 
Convention does not impose an obligation on 
the contracting states themselves not to com-
mit genocide, but rather limits itself to estab-
lishing obligations for the contracting states in 
criminal matters. In other words, one could 
proceed from the position that the Genocide 
Convention is simply a treaty establishing ju-
dicial cooperation between the contracting 
states to ensure the prevention and punish-
ment of the crime of genocide through the 
adoption of appropriate national legislation, 
the exercise of criminal jurisdiction, and the 
extradition of persons allegedly responsible 
for genocide.

However, in accordance with the position 
of the International Court of Justice and estab-
lished practice, the 1948 Genocide Convention 
not only provides the basis for holding indi-
viduals criminally accountable for genocide but 
can also entail the international responsibility 
of the state itself. It is well known that the 1948 
Genocide Convention was drafted after the 
Nuremberg Tribunal to give substance to the 

One of the important aspects of the issue of 
international legal responsibility for genocide 
is the question of whether the 1948 Genocide 
Convention directly obliges states themselves 
not to commit genocide? [3]. One cannot but 
agree with the assertion that genocide as such 
is particularly horrifi c because, like sexual vio-
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famous dictum of that International Military 
Tribunal, according to which crimes against 
international law are committed by human 
beings, not by abstract entities, and that only 
by punishing individuals who commit such 
crimes can the provisions of international law 
be ensured. It was at Nuremberg that, for the 
fi rst time in history, high-ranking state offi cials 
who committed atrocities were brought to trial 
and held personally accountable, regardless 
of whether they were acting in an offi cial ca-
pacity. It was only natural that the drafters of 
the Genocide Convention upheld the legacy of 
Nuremberg and conceived a mechanism that 
would continue to ensure criminal liability for 
genocide against anyone, including state offi -
cials. To suppress genocide at the international 
level, they envisioned a criminal court with ju-
risdiction over this crime. Regarding criminal 
prosecution at the national level, they were 
inspired by previous conventions on criminal 
matters, such as those on counterfeiting, slav-
ery, and traffi cking in women and children. 
Therefore, they obligated the contracting par-
ties to criminalize genocide, as defi ned by the 
Convention itself, within their legal systems, 
punish it if committed on their territory, and 
extradite such persons to another contracting 
state.

The key and signifi cant difference between 
the 1948 Genocide Convention and previous 
(and most subsequent) international criminal 
conventions is that it seeks to ensure punish-
ment for criminal acts historically committed 
by offi cials acting in accordance with state poli-
cy (or, at least, by private individuals who have 
taken advantage of the state apparatus and its 
offi cial policies). It is therefore not surprising 
that the Convention itself, following the juris-
prudence of the Nuremberg Tribunal, contains 
a rule establishing the irrelevance of acts of 
genocide committed by persons acting in their 
capacity as public offi cials. This was a signifi -
cant achievement, since before World War II, 
states had only concluded criminal conven-
tions to combat transnational private crimes, 
such as counterfeiting or traffi cking in women 
and children - crimes committed by private in-
dividuals that have a transnational dimension 
and, as such, threaten the collective interests of 
states.

Under the 1948 Genocide Convention, 
states are obligated to prevent genocide, 
whether committed by state offi cials or oth-
ers. To argue, as the Court did, that the 1948 
Genocide Convention also obligates states 
themselves not to commit genocide through 
their organs contradicts the historical legacy of 
Nuremberg, which inspired its drafters. The 
purpose of the 1948 Genocide Convention 
was to uphold, through the threat and impo-
sition of national criminal sanctions, the fun-
damental values   of international law, regard-
less of whether they were violated by persons 
acting on behalf of the state. In accordance 
with the legal tradition established by the 
Nuremberg Tribunal (“crimes are committed 
by human beings, not by abstract entities”), 
states cannot be considered “criminal”. How-
ever, this is inconsistent with the historical and 
theoretical foundations of the 1948 Genocide 
Convention, as this Convention obliges states 
to prevent and punish genocide and thus con-
stitutes a conventional basis for holding states 
accountable for genocide. At the same time, 
it is diffi cult, if not impossible, to establish 
the international responsibility of a state for 
genocide using a legal defi nition, such as that 
set out in Article II of the Genocide Conven-
tion, which was developed with respect to the 
criminal responsibility of individuals. The dif-
fi culties that arise in determining whether a 
state has the dolus specialis of genocide, or the 
debates regarding whether the crime of geno-
cide can only be committed when there is a 
state policy or campaign of genocide, are sym-
bolic. Nevertheless, it cannot be argued that 
because the 1948 Genocide Convention is an 
international criminal law treaty, it has noth-
ing to do with the international responsibility 
of states for genocide, or that such a form of 
international state responsibility does not ex-
ist at all

The existence of individual criminal re-
sponsibility for genocide does not provide 
grounds for denying the international respon-
sibility of a State for genocide altogether. On 
the contrary, the concept of individual criminal 
responsibility for genocide under international 
law has gradually developed to complement 
the concept of international State responsibil-
ity for genocide. However, even in the absence 
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of State responsibility for the relevant wrongful 
act, individuals must be held criminally respon-
sible for genocide.

The obligation of States not to commit 
genocide can be derived from the obligation to 
prevent genocide, which is expressly provided 
for in Article I of the 1948 Genocide Conven-
tion. However, it is readily apparent that these 
two obligations are of different “species”. The 
latter (the obligation to prevent) is clearly an 
obligation of conduct, “in the sense that a State 
cannot be obliged, whatever the circumstances, 
to succeed in preventing the commission of 
genocide”. This obligation requires States to 
use the means reasonably available to them to 
prevent genocide to the extent possible. Fur-
thermore, a State violates its obligation of pre-
vention if it fails to act after the commission of a 
crime has begun or as soon as the State knew or 
should have known of a serious risk that geno-
cide would be committed. However, if genocide 
is not committed, the State cannot be held re-
sponsible for failing to prevent something that 
did not actually occur. On the contrary, the fi rst 
obligation (not to commit genocide) is clearly 
an obligation of result. This obligation is vio-
lated when a public offi cial or other person 
whose actions are attributable to the State com-
mits an act of genocide or any other act listed 
in Article III of the 1948 Genocide Convention. 
This makes no sense in determining whether 
the State fulfi lled its obligation of prevention 
with respect to those same acts, since logic dic-
tates that the State failed to fulfi ll its obligation 
to prevent genocide in which it actively partici-
pated.

For the same reason, it does not seem ob-
vious or even logical to argue that the obliga-
tion to prevent genocide, being an obligation of 
conduct, “necessarily implies” an obligation not 
to commit it. Two distinct sets of obligations are 
therefore required, each with its own specifi c 
content. The police’s duty to prevent crimes 
does not include or imply an obligation not to 
commit the crimes they are supposed to pre-
vent. Another class of obligations has this scope 
and content and imposes corresponding prohi-
bitions on individuals, including police offi cers. 
It is obviously logical to argue that when rules 
are imposed on certain actors to prevent the 
commission of genocide.

The obligation to prevent genocide, set out 
in Article I of the 1948 Genocide Convention, 
imposes on contracting states a duty to exercise 
special care and diligence to prevent the com-
mission of the crime of genocide by any person. 
In that Convention, the duty to prevent explic-
itly obliges states parties to do everything pos-
sible whenever genocide is committed by any-
one, i.e., Regardless of whether the individual 
acts as a private individual or a public offi cial.

In general, the duty of a modern state to 
prevent genocide is a moral imperative for 
its activities and stems from considerations 
of humanity. The moral obligation underly-
ing this duty can be traced to religious ideas 
and ancient legal codes and is closely linked to 
modern political doctrines, such as the duty to 
protect victims. In international law, the legal 
basis for preventing genocide is supported by 
customary international law applicable to the 
prevention of crimes against humanity and by 
Article I of the Convention on the Prevention 
and Punishment of the Crime of Genocide, as 
states undertake to “prevent and punish” the 
crime of genocide. The terms of the obligation 
to prevent genocide in the 1948 Convention 
were later substantiated by the International 
Court of Justice.

The obligation to prevent genocide was 
most clearly expressed in the 2007 Interna-
tional Court of Justice decision in Bosnia and 
Herzegovina v. Serbia and Montenegro. In this 
case, the International Court held that geno-
cide is of universal concern because genocide 
anywhere constitutes a threat to the security of 
all and must never be tolerated. The obligation 
to prevent genocide was recognized as hav-
ing normative status. The Court specifi ed that 
states are obliged “to use all means reasonably 
available to them to prevent genocide as far as 
possible” (paragraph 430) [5]. 

It is important to note that preventive ac-
tions can only be those permitted by interna-
tional law. Therefore, the obligation to prevent 
genocide or crimes against humanity is not and 
cannot be used as an independent basis for the 
use of force.

The obligation to prevent genocide and 
crimes against humanity concerns the duty to 
make well-founded decisions and publicly ex-
plain what actions will be taken in situations of 
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atrocity crimes. In a sense, such prevention is 
closely intertwined with the ability to infl uence 
the perpetrators of genocide to stop the actual 
commission of genocide and can be interpret-
ed as the “ability to prevent” the commission of 
crimes against humanity and genocide.

Many comparative case studies, and espe-
cially empirical research, fi nd that non-demo-
cratic regimes are correlated with a higher risk 
of genocide. Moreover, one of B.Harff ’s six risk 
factors is autocracy [4, p. 57].

But such fi ndings are a subject of debate 
among scholars. For example, many cases of 
genocide and mass killings used in empirical 
studies focus on the post -World War II pe-
riod. There is substantial evidence that some 
democratic states committed or tolerated mass 
killings in the past, for example, against in-
digenous peoples. Such cases that occurred in 
earlier centuries or before World War II would 
not be part of the sample of modern empirical 
genocide studies. Moreover, new empirical re-
search is beginning to recognize that it may not 
be the regime type per se, but rather the politi-
cal regime transition, that is most important for 
understanding the risk of genocide.

For example, Charles Anderton, based on 
his analysis of data on nearly 200 countries for 
the period 1956–2006, points to a link between 
regime type and the risk of genocide [1]. His 
research fi ndings indicate that, controlling for 
other factors, authoritarian regimes have a 
higher risk of genocide than democratic coun-
tries, and so-called “intermediate” political re-
gimes have the highest risk. A frequently cited 
goal in international relations is to help states 
transition from autocracy to democracy. How-
ever, such transformations fi rst undergo a tran-
sitional phase, during which the risk of geno-
cide increases before ultimately declining in the 
democratic zone. Consequently, pushing states 
from autocracy to democracy may initially in-
crease the risk of genocide.

Another important contribution of re-
searchers to the study of genocide is the con-
sideration of the goals of the perpetrators of 
genocide and the idea that their choice to com-
mit genocide can be “rational”. The word “ra-
tional” does not mean “reasonable”. In the so-
cial sciences, a rational decision is one in which 
a decision maker weighs the expected costs and 

benefi ts of various possible actions and chooses 
the action that achieves the greatest possible 
net benefi t. A rational decision implies that the 
person has a motive in making their choice and 
is trying to achieve some goal. The choice may 
be horrifi c (e.g., murder, genocide), but if the 
choice is made deliberately to achieve a goal, 
it is rational in this sense. One of the primary 
motives for genocide and mass killing, empha-
sized by scholars, is the strategic use of cam-
paigns to kill civilians to increase or maintain 
political power and/or territorial control when 
faced with threats from domestic enemies. For 
example, a political elite in a weakened regime 
may believe that killing civilians will weaken 
a rebel group dependent on civilian support, 
compel civilians to join the state to protect their 
lives, and/or compel other groups within the 
state to support the political elite more strongly 
(e.g., by receiving compensation in the form of 
looted property from those designated as out-
groups).

Finally, it is important to note the connec-
tion between war and mass atrocities. Virtu-
ally all genocides and mass killings occur in the 
context of war, but the outbreak of war does 
not necessarily presuppose the commission of 
genocide against groups protected by the 1948 
Convention during its active phase. There have 
been many wars in which mass atrocities against 
civilians did not occur.

Moreover, almost all empirical studies of 
genocide risk that include war as a risk assess-
ment variable fi nd a positive correlation be-
tween war and the risk of genocide during war-
time. This is because war typically challenges 
the political power of the ruling elite. In many 
wars, especially civil wars, if the political elite 
loses, it loses its political power and becomes 
subject to criminal repression. Consequently, 
war can pose an existential threat to the politi-
cal elite. In extreme cases of existential threat, 
some political leaders will do almost anything 
to maintain their power, including committing 
atrocities against civilians.

It should be noted that the state’s own “pol-
icy of oppression” against groups protected by 
the 1948 Genocide Convention prior to the 
onset of an “active phase of ethnic (national) 
confl ict” has never been considered as an in-
dependent part of genocide studies. However, 
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the content of these “policy of oppression” is 
central to the study of genocide prevention. Ac-
tions against ethnic and national groups prior 
to the onset of confl ict are recognized as sign-
posts on the path to the physical destruction of 
these groups. Identifying these actions against 
specifi c groups that fall outside the scope of 
human rights norms and then preventing their 
expansion by the government are vital parts of 
their prevention [2, p. 83].

According to Professor Martin Shaw, 
the alternative to war today lies in Western 
governments and global institutions acting 
consistently on the premise that political 
problems, including those of armed confl ict, 
should be resolved, to the extent possible, 
without resorting to military means. Where 
military means are used to protect civilians 
from violence, they should be limited and re-
stricted to what is necessary for that purpose 
[9, p. 85].

Western governments and the UN must 
pursue policies based on these norms. This, of 
course, requires much greater investment in 
the development of global institutions, mecha-
nisms and institutions for confl ict resolution, 
and the creation of a global institutional frame-
work.

Based on an analysis of genocidal acts in the 
20th century, Martin Shaw identifi es the follow-
ing six elements that contribute to the emer-
gence of conditions conducive to genocide:

1) Changing international relations stimu-
late nationalist policies among the ruling elite. 
The weakening of old methods of governance 
fuels nationalism, which in turn generates 
confl icts in which “other” national groups be-
come “enemies” and are subject to expulsion 
or repression. The general nature of this pro-
cess means that even liberal democratic and 
communist leaders, whose policies were not 
explicitly nationalist, thought in terms of the 
equation of nation and territory. Great powers 
supported, intervened, and attempted to man-
age these confl icts through international insti-
tutions and law.

2) International armed confl ict plays a cen-
tral role in the rise to power of radical national-
ists, for whom forced expulsion is an acceptable 
means of solving the “problems” of the popula-
tion. International war and confl ict often con-

tribute to the radicalization of domestic politics, 
bringing more radical nationalists to power. 

3) International war radicalizes nationalist 
population policies, providing opportunities 
for deportation and mass murder. Throughout 
the period, it was international war that pri-
marily facilitated “solutions” that were previ-
ously politically impossible. War provides the 
opportunity for territorial expansion, fuels 
movements toward population expulsion, and 
facilitates the implementation of increasingly 
lethal policies.

4) Genocidal expulsions were conditioned 
by international armed confl ict in that they 
were responses to enemy military campaigns 
that created real and imagined security prob-
lems in which minorities were seen as complic-
it; also in that they were sometimes constrained 
by these campaigns. 

5) Genocidal expulsions can be seen in part 
as international “countergenocide”, i.e., a re-
sponse by a “military victor” to enemy geno-
cide. 

6) The development of international law 
and politics after wars, although aimed at es-
tablishing peaceful relations between nations 
and states, sometimes stimulates or at least al-
lows genocidal confl ict [9, p. 85].

In this regard, we believe it is necessary to 
focus on developing specifi c recommendations 
that would deprive or limit, under threat of 
severe punishment in the future, the resort to 
such a policy of maintaining one’s power and 
would ensure the conditions for avoiding a hu-
manitarian catastrophe during the transaction 
of power in the relevant state.

According to the theory of responsibility, a 
state’s international responsibility arises when 
it commits acts such as renunciation of inter-
national treaties, violation of the sovereignty of 
another state’s territory, damage to the prop-
erty or territory of another state, violence with 
the use of arms against another state, harm to 
diplomatic representatives of other countries, 
etc. - that is, when certain conduct (actions or 
omissions) are attributed to it as such. With re-
gard to human rights violations, state respon-
sibility is essentially realized through the legal 
prosecution of perpetrators and the provision 
of compensation or reparation to victims of hu-
man rights violations for the actions of those 
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who committed such violations, regardless of 
their offi cial position or status [7, pp. 33-34].

In this regard, it is also very important to 
take measures to restore violated human rights 
on the part of business, which can be done by 
holding enterprises (corporations) and busi-
nessmen civilly and criminally liable, as well as 
by taking special measures against them (for 
example, inclusion in sanctions lists) [6, p. 809].

One also cannot but agree with the position 
of the authors, who assert that the responsibil-
ity of persons who committed genocide does 
not exclude the possibility of imputing the cor-
responding acts to the state and the subsequent 
international legal responsibility of such a state 
[8, p. 952].

The principle of State responsibility and 
the principle of individual criminal responsi-
bility are now recognized principles in interna-
tional law.
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