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Pozensadaemocs oona 3 opm xpuminanvroi
BIONOBIOALLHOCE, WO 00ePAHCANG HEMOUNY 3Q-
KOHO00ABWY HA36Y 36INbHEHHA 610 noKapanmus. Y
36°A3KY 3 MUM, WO 3GILLHUMUCD 610 He NPUIHA-
UeH020 NOKAPAHHA HEMONHCIUBO, NPONOHYEMDCA
IMEHYBAMU  6KA3AHE ABUWE 3ACYOHCEHHAM 0e3
noxapauus. 3a c60€10 KPUMIHALLHO-NPAB0EOH)
npupo0oro 6ono € 3acyoducennam 0e3 0odamxo-
BUX 00MEdCEHD CMAMYCY 3ACYOHCEHOT 0Co0U, WO
Mmoenu 0 3ymosnroeamucy i noxapannam. Ha
0yMKY asmopis, Ona 30UicHenn A 3acyoncenns be3
NOKApanmuA  HeodXiOHE B8I0N0BIOHT NepedyMosa,
nioCMasa ma YMOoBU, W0 XAPAKMEPUIYIOMOCA 6
cmammi. Taxox 3acyoxncenna 6e3 nokapanna 8io-
MEIHCOBYEMBCA 810 MAKUX CROPIOHEHUX ABUUY, AK
36INOHENHA 810 KPUMIHALOHOT BIONOBIOALOHOC
M 3GINOHEHHA 810 GL00YBANHA NPUIHAUEHO20 NO-
Kapanus. Hazonouwyemvca na 0oyinvrocmi ycy-
HEHH A NOMULKOBO20 OMOMONCHEHH AL 3ACYOHCEHH A
0e3 noxapanna 31 36INVHEHHAM 610 NOKAPAHHA 8
nosomy KK Yrpainu.

Knrowosi cnosa: 36invnenns 810 noKapanms;
3acyoocenns be3 noxapanmua; nepedymosa 3acy-
0xcenna 0e3 NoKapanmns; nidCmasu 3acyorcenn s
0e3 NOKAPanm; YMOBU 3ACYOHCEHHA De3 NoKapam-
HA; BUOU 3ACYONCEHHA De3 NOKAPAHHA; BIOMENC-
YBAHHA 3aCY0ncenns be3 NoKapanus 610 cnopio-
HeHUX ABUW.

6e3 mokapanHA. OCHOBHA yBara SIK y JOKTPHHI
KPUMIHAABHOTO IPaBa, TakK 1 B MPAKTHUIIl Horo
3aCTOCYBAHHSA TPAAUIIIHO IPUAIAAETBCS TIEP-
LI 13 HUX.

Y mporeci rymasnisanii KpuMiHaAbHO-IIpa-
BOBOT'O BIIAUBY Ha >KHUTTEAISIABHICTb CYCHIAB-
CTBA Ta y 3B’A3KY 3 pepOpMyBaAHHAM BITIU3HSA-
HOT'O KPHMIHAABHOTO 3aKOHOZABCTBA IIOCTA€
IIUTaHHA IPO JOLIABHICTb 3MIHH 3a3HAY€HOTO
npiopureTy. Y MpakTHIll HEPIOJHIHO BUHUKA-
IOTh CHTYaIlii, KOAH 0co0y, AKa BUMHUAQ 3AO-
quH'*, HEZOLIIABHO KapaTH, a CAlg oO6MexH-
THCh OJHUM AHIIE 3aCy/JKEHHAM I 06BUHY-
BAaABHHM BHUPOKOM cyay. Ha meit Bunagox 3a-
KOHOZABEIlb 1 CTBOPHB IHCTUTYT 3aCyAKEHHS
6e3 mokapaHHs, IIONpaBja, HAaZaBIIU HOMY
HETOYHY HA3BY 3BIABHEHHSA BiJ ITOKapaHHA Ta
Bigo6pasuBmn iforo B yacruHax 4 1 5 cr. 74,
4. 2 cT. 84 KK, a TaKoX B O4HOMY 3 IIOAOKEHD
I[Trenymy Bepxosnoro Cyay Ykpainu, 1mpo
AKe UTUMETHCS AaAl.

HesBaxaloun Ha HU3Ky AucepTanii Ta Ha-
ABHICTb IHIIMX pobIT Ha BKa3aHy TeMy, KpHUMi-
HAABHO-IIPABOBUU IHCTHTYT 3acysxeHHA 6e3
IIOKAPAHHA 3aAHIIAETbCA HEJOCTATHBO JOCAI-
JA’KEHUM Y IIOPIBHSAHHI 31 CBOIM AHTHIIOAOM.
Y3ro4K€HOro BHCHOBKY IIIOJO KPHUMIHAABHO-

Bcryn
KpuMiHaABHEM KOJEKCOM YKpaiHu (gani
— KK) nepegbadyeno 481 popMu KpUMIHANBHOI
BIATIOBIJAABHOCTI: 3aCyAKEHHSA 3 IOKAPAHHAM
0ocoOH, BHHHOI y BYHMHEHHI KPHMIHAABHOIO
IIPABOITOPYIIEHHA Ta 3aCY/KE€HHSA TaKkoi ocobn
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! Ha nepeKkoHaHHs aBTOPIB CTATTi, 3aIPOBA/KEHHSA B
YKpaini MOKapaHHS 1[040 KPUMiHAABHHX IPOCTYIKIB
€ TIOMHUAKOBHUM, OCKIABKH HIBEAIOE CaMy i4€10 po3mo-
AIAY KPUMIHAABHUX IIPABOIIOPYIIEHb HA 3AOYHMHHU Ta
HPOCTYNKH. 3a BYMHEHHs IPOCTYIKIB JOLINABHO 3a-
HPOBAJUTH KPUMIHAABHO-IIPABOBI CTATHEHHS, 110 Ha-
KAQJQIOThCs IIOCTAHOBOIO CYAAl, 4 HE OOBHHYBAABHHM
BHPOKOM CYAY.
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IIPABOBOI NIPHPOAU 3aCy/AKeHHs 6e3 IMoKapaH-
HA TaK 1 He CPOPMYABOBAHO.

He aemoHcTpye 6a:kaHHSA BHIIPABHTH IIIO
nnoMuAKy B HoBoMy KK 1 poboua rpyma 3 pos-
poOKH HOro IPOEKTY, BBAKAIOYH 3ACY/AKEHHS
6e3 MoKapaHHs 3BIABHEHHSIM BiJ OCTAaHHBOTO,
ITHOPYIOYH IIPH IIbOMY TOH OY€BHAHHI (aKT,
IO 3BIABHUTHCH Bi/J HE ICHYIOYOTO Yepe3 Horo
He IPU3HAYE€HHA IOKapaHHA HEMOXKAHMBO [1].

ITpobaemoro 3acysskeHHA 6e3 MOKapaHHA,
mionpasJa, mijg 6peHsoM 3BIAbBHEHHS Bl HbO-
ro, 3aiMaruch Taki HaykoBoi, Ak l0. Bayain
[2], I1. Bepsin [3], P. bpsameii [4], O. I'opox
[5], B. I'pumyk [6], H. I'yroposa [7], A. 3oA0-
TaproB [8], I. Kpacaunpkuii [9], I. Murpoda-
HoB [10], €. Hasumxo [11], T. ITonomapsoBa
[11], €. ITucemencokuii[12], O. CapHaBcbKHil
[13], M. XaBpoHIok [14] Ta inmi. 3a BUHATKOM
P. Bpsames, Ha3BaHI Ta iHII JOCAIJHHKH HE
CTaBAATH IMiJ CYMHIB IIOMHAKOBE 3aKOHOZABYE
BU3HAYEHHS KPHMIHAABHO-IIPABOBOI IIPUPO-
JAH, 2 OT’Ke, i HA3BHU 1[bOTO SIBUIA SIK 3BIAbHEH-
HA Bl/ IIOKapaHHS.

Buime 3a3HaY€HUM 1 3YMOBAIOETBCSI AKTY-
AABHICTD TE€MH ITPOIIOHOBAHOI CTAaTTi, OCHO-
BHUM 3aBJAHHSM SIKOI € BHCBITACHHS aBTOP-
CbKOI AYMKH IOJO KPHMiIHAABHO-IIPaBOBOI
NPHUPOAHU, CYTHOCTI Ta 3MICTy, NepejyMOBH,
miJCTaB 1 yMOB 3acy:KeHHs 6e3 IoKapaHHS, a
TAKOX HOro BHAIB Ta BIAMEKYBaHHS Big CXO-
JKUX SIBUIIL.

Buxaaa ocHOBHOro MaTepiaAy

3acyg:keHH:A 6e3 MOKapaHHs, TOMUAKOBO
Ha3BaHE B 3aKOHI 3BIABHEHHSM Bl HbOTO, 32
CBOEI0 KPHUMIHAABHO-IIPABOBOIO IIPHUPOAOIO
€ 3acyAxeHHAM 6e3 J04aTKOBUX OOMeEKeHb
CTaTyCy 3acyAsKeHol ocobu. Y mnpouecyaib-
HIl IIAOIIMHI BOHO BUTAAJAE AK BHHECEHHS
OOBHHYBAABHOIO BUPOKY 6€3 BHU3HAYEHHA B
HbOMY OyAb-aKkoro noxapanssa. Ilpu npomy,
000B’SI3KOBUX OOMEKEHBb CBOTO CTaTyCy ocoba
3a3Ha€. BoHH 3yMOBAIOIOTBCA (PAKTOM CaMo-
ro ii 3acyAxKeHHA OOBHHYBAABHHUM BHPOKOM
CYAY.

3MicT 3acyaxeHHA 6€3 MOKapaHHA CKAa-
AaoTh: 1) BAacHe 3acyaxeHHA ocobu, To6TO
BU3HAHHA 1l BUHHOIO y BYUHEHHI 3AOYHHY Ta
Ha/4aHHs B OOBUHYBAaAbHOMY BUPOKY HETaTUB-
HOI OIIHKHM TI caMOI Ta BYUMHEHOTO HEIO AISHHS;
2) cyaumicTh AK 06’€KTHBHHMI HACAIZOK 3aCy-

AKEHHS; 3) oOMeKeHHA CTaTyCy 3aCy/AKEHOro,
3YMOBAEHI CyAUMICTIO.

3BacyaxeHHs 6e3 IOKapaHHA 341iICHIOETbCA
3a HASABHOCTI KOMITAEKCY BUSHAYEHUX 3aKOHOM
00CTaBHH, IIJO 32 AHANOTIEIO 31 CKAQZOM 3AOYH-
Hy Ha3UBAIOTh CKAQ/JOM TAKOTO 3aCY/KE€HHA.
/o TaKoro CKAaZy BKAIOYAIOTHCA TPHU O3HAKU
(obcTtaBuHM): 1) mepegymMoBa TaKOro 3acyKeH-
Hs; 2) HmiAcTaBU HOTo 341iCHEHH; 3) YMOBH 3a-
CyAx)eHH:A 6e3 IoKapaHHs.

Amire nepma 3 HUX € 3araAbHOIO JAS BCIX
JOTUPLOX BUJAIB 3aCyAKeHHA 0€3 IMOKApaHHA.
Iepedymosoro iioro 3aiiicHenHs, To6TO O6CTaBU-
HOIO, IIIO JO3BOASIE AHIIIE TTOCTABUTH ITUTAHH S
IIPO MOKAHMBICTB 3aCy4:KeHHS ocobu 6e3 Io-
KapaHHs, € BUSHAHHA ii CYJ0M BUHHOIO Y BYH-
HEHHI 3AOYHHY.

ITigcTaBm K Ta YMOBH y KOKHOTO BHAY 3a-
cyAsxeHHs 6e3 TOKapaHHA OKpeMi, BU3HAYeH] B
3akoHi. ITidcmasor 3acyaxenns 6e3 mokapaHHSA
€ TOAOBHA, CyTHICHA OOCTABHHA, ITI0 3yMOBAIOE
HOro 3aCTOCYBAHHS, C806PIONA NPUMUNA, KA TTO-
poasxye HeobXigHICTb 260 JOIIABHICTD 3aCTOCY-
BAHHS KOHKPETHOTO BH/Y TAKOTO 3aCY/JKE€HHA.
Bona BM3HAa4Yae Ha3By KOKHOTO 3 BH/IB 3aCy-
AxXeHHs 6e3 MoKapaHH:A, HAIPUKAA/J, 4Yepes
3aKIHYEHHS CTPOKIB gaBHOCTI (4. b cT. 74 KK).

Ymosamu 3acysxeHHs 6e3 NpusHaAYEHHS
IIOKApAaHHA € BU3HAYEHI B 3aKOHI J0J4aTKOBI
0OCTaBUHU (PopManvbro20 XapakTepy, 6e3 sAKux
HABITh 32 HASBHOCTI IIEpeJyMOBH Ta Ii/ACTaBU
BOHO HE MOKe 341MCHUTHCD, CKAKIMO, TAMKKICTD
BYHHEHOTI'O KPUMIHAABHOTO IPABOIOPYIIEHH A
(4. 4 ct. 74 KK), xapakTep 3aXBOPIOBAHHSI 3aCY-
axenoro (4. 2 cr. 84 KK). Ak 3a3navyeno Buie,
KOK€H KOHKPETHUH BHJ 3aCyA:KeHHA 6e3 1mo-
KapaHHsA Ma€ CBOI yMOBH.

Budamu 3acyaxennsa 6e3 nmokapanua B KK
HA3BaHO HACTYIIHI:

1) y 3B’A3Ky 13 BTPATOIO0 0COOO0IO CYCHIABHOI
nebesneuynocri (4. 4 cr. 74 KK);

2) y 3B’A3KYy 13 3aKiHYEHHAM CTPOKIB AaB-
HOCTI IPUTATHEHHA /[0 KPUMIHAABHOI BIAIIOBI-
AAABHOCTI (4. 5 cT. 74);

3) uepes xBopoby (4. 2 ct. 84 KK).

Ille oagmH BUMAAOK 3acy4:KeHHA 6e3 Imo-
KapaHH#A, OIHCAHO B II. 8 mocraHoBu IIaeHy-
My Bepxosnoro Cyay Ykpainu Big 24 ;KOBTHA
2003 poxy Ne 7 «IIpo npakTHKY NpH3HAYEHHA
CyAaMHU KPUMIHAABHOT'O IIOKapaHHs» [15].

KopoTko po3rasHeMo ix.
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1. 3i3wmicry 4. 4 cr. 74 KK BuTikae, mo oco-
6a, AKa BYMHHMAA 3AOYMH HeBEAHUKOI abo ce-
peAHbol TAKKOCTI, Moxke OyTu 3acysxeHa 6e3
HOKapaHHA, AKIO 6yJde BU3HAHO, IO 3 ypaxy-
BaHHAM 6€340TraHHOI IIOBEAIHKH 1 CYMAIHHOTO
CTaBAEHHA A0 Ipamni 1010 ocoby Ha 9ac po3rAsi-
AY CIIDABH B CyJl HE MOKHA BBAKATH CYCIIIABHO
Hebe3nevHoIo. [1i0cmago TaKoro 3aCyAKEHHS
€ BTpara 0coboi0 cycmiAbHOI Hebe3redHoC-
TI HA 49aC PO3TAAJAY CIPaBH B Cy4i. BucHOBOK
PO Iie CyA Ma€ 3pob6uTH 3 ypaxyBaHHAM 0e3-
AOTaHHOI MOBEAIHKH 1 CYMAIHHOTO CTABACHHS
ocobu g0 mpami. Ymosor, 6e3 AKoi 34iicHUTH
3acygsKeHHA 6e3 IPU3HAYCHH I IOKApaHHsA He-
MOKAMBO HaBiThb 32 HAsIBHOCTI MIACTABU AAS
ObOro, € (PpaKT BYMHEHHA 3AOYHHY HEBEAHKOIL
abo cepeJHBOI TAKKOCTI 260 KPHUMIHAABHOTO
HPOCTYIKY.

3a cBOIM XapaKTepoM 3acy/J:keHHA 6e3
HPHU3HAYEHHA IIOKAPAHHA Y 3B 3Ky 13 BTPATOIO
0c06010 CyciAbHOI HEOE3IIEYHOCTI € arynvma-
muenum, TOOTO HABITH 32 HASIBHOCTI IOPHAHY-
HOTO CKAQJy TAKOTO 3aCyAKEHHS Cy/J Ma€ Ipa-
BO, aAe He 3000B’ga3aHuil Horo 341HACHIOBATH.
OCKIABKH JKOZHHX BHMOI I[OAO IOZAABIION
HOBEJIHKH 3aCyAKeHOoI 6e3 Npu3HAYeHHs II0-
KapaHHsA 0cOOH B 3aKOHI He BHCYBA€TbCA, 1€l
BH/ 3BIABHEHHSI CAlJ BBAKATH 0€3YMOGHUM.

KpuMiHaABHO-IIpaBOBI ~ HACAIAKH  3acy-
AxKeHHA 6e3 IOKapaHH:A y 3B 3Ky 13 BTPATOIO
0c06010 CycCIABHOI Hebe3IeYyHOoCTI JAS Hel €
BHKAIOUHO IO3UTHBHUMU. [Tpudomy, Taka oco-
6a He AmIIe He BiZOyBae IMOKapaHHsA, aAe il He
BH3HAETHCA cyguMolo (4. 3 cT. 88 KK ). Ocran-
HE IIONOKEHHS BUKAHMKAE 3aIIEPEYCHHA AK
Take, 10 HE BIAMOBIZA€ CYTHOCTI TA 3MICTY KpH-
MIHAABHOI BIAIIOBIZAABHOCTI, aJKe 3aCy/JKeHa
OOBHHYBaABHHM BHPOKOM 0cob6a aBTOMaTHYHO
CTa€ CyAuMoI0. IHIMUMU CAOBaMH, CyAUMICTD €
HACALAKOM 3aCYAKEHHS, A He IIOKAPaHHsI, 90r0
HE «BAOBUB» BITYHM3HAHHU 3aKOHOJABENb. Y
npoekTti Hoporo KK 1jinkoMm obrpynroBano 3a-
3HAYEHY IIOMUAKY IIPOIIOHYETHCS BUITPABUTH.

Brazanuii BHg 3acygskeHHs 6e3 IpuU3HAa-
YeHHs IOKapaHHsA He HAabyB 4OCTaTHBOTO IIO-
INIMPEHHS y BITYU3HAHIA CyJOBI TpaKTHIIL.
OJHi€I0 3 TPUYUH HOro HEAOCTATHBOI IOIY-
ASIDHOCTL € HEAOCKOHAAICTh 3aKOHOZABYOTO
BHU3HAYEHHS IIi/JCTaBU foro 3jilicHeHH:A. Brpa-
Ta 0co60I0 CyCHIABHOI HEOE3NMEeYHOCT], SAK Mijg-
CTaBa TaKOIO 3aCyJ:KEHHHA, € Kareropiewo ab-
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CTPAKTHOIO Ta oniHHOIO. [Tpu 11bOMY, IIOCTAIOTH
IMUTAHHS, YU 3aAHIIHAOCS CYCIIABHO Hebe3-
IIEYHUM /JiSIHHSA, BYMHEHE 0c060I0, CyCIABHA
HeOe3IeYHICTh AKOI BTpAa4eHa Ta 9YH MOKAHBO
BiAME;KyBaTH CYCIIIABHY HEOE3IeYHICTD JiAHHSA
BiJ cycmiAbHOI Hebe3medHocTi HOro aBTopa?
Ha 1i nuTanHsa B Teopii KpUMIHAABHOTO IIpa-
BA, HE3BAKAIOYH HA TPUBAAY JHCKYCIIO, HEMAE
O/4HO3HA4YHOI BignoBigli. He BuTpumye Kpurn-
KM i 3aKOHOJaBYe BU3HAYECHHA OOCTaBHH, AKI
CBiAYaTh PO BTPATy OCOOOIO CYCIIABHOI He-
6esneunocti. BoHn Takox € abCTpaKTHUMH.
/lo Toro X BHUMOra CyMAIHHOTO CTaBA€HHS JO
Mparii 3acTapiAa 1 pid He AUIIE B iICHYBaHHI «ap-
Mii 6e3pobiTHHX>, a B HEBIAIIOBIAHOCTI HEXa 1
3aBYaABOBAHOTO, Ta BCE K MPHUMYCY 40 poboTn
CYYaCHUM YSABACHHAM IIPO IIPABa AIOJUHH.

3 MeTOI0 IpUBEACHHA 3aKOHOJAABYOTO BH-
3HAYEHHA MiJACTAaBH IIbOTO BHAY 3aCY/AKE€HHS
6e3 IoKapaHHs y BIANOBIAHICTh 13 CYyYaCHUMU
peanisaMH, 10 3yMOBHTb aKTHUBI3allilo Horo 3a-
CTOCYBAaHHSA, JOIIABHO MaKCHMAaAbHO KOHKpe-
THU3YBaTH PO3TAAAYBaHY BHIIE IIi/JCTaBy B TEK-
cri KK, B3saBmu 3a 3pasoxk cr. 69-1 KK.

2. Yacrunoro 5 cr. 74 KK ¢akrudno nepes-
6adeHa MOKAUBICTD 3aCy4KeHHA 6e3 IoKapaH-
HA 32 HAsABHOCTI I/ACTaB, BUSHAYEHHUX Y CT. 49
KK, a came: y 3B’3Ky i3 3aKIHYEHHSIM CTPOKIB
AABHOCTI IIPUTATHEHHA 0COOM 40 KPHMIHAAD-
HOI BIAIIOBIZaABHOCTL. OApa3y MOCTA€ MUTAHHSA
040 KOHKYPEHIIii 3a3HAY€HUX KPHUMIHAABHO-
IIPABOBUX IOAOKEHB, TOOTO KOAH 3aCTOCOBY-
eTbca 4. b cr. 74 KK, a xoam cr. 49 KK. Hait-
IPOCTIIIA BIAIIOBiZb HA HBOTO TaKa: IEPIIy 3
HHUX CAl/J 3aCTOCOBYBATH y BUIIAAKY 3aKIHUEHHSA
CTPOKIB J4aBHOCTI Ha CTa4il CY4OBOTO PO3TASAAY
CIIpaBH, a APYr'y — KOAU TaKi CTPOKU 3aKiHYH-
AHCB y IPOIIEC] JOCYAOBOTO TPOBA/KEHHA. Ane
iCHy€ 1oHAliMEeHIIIe OJHE YCKAQJHEHHA CUTYya-
uii. Cupasa B TOMy, 110, HOTPAIUBIIN 40 CYAY,
KpUMiHaABHE IPOBAJAKEHHA He OOOB’A3KOBO
Ma€ 3aKIHYUTUCS BUIIPABAYBAABHUM 4H OOBH-
HYBaAbHHM BHPOKOM. IcHye ii TpeTiil BapiaHT,
IO BHUTIKAE 13 3MicTy gesakux morokens KITK
Ykpaiau (gani — KIIK). Tak, BignosigHo 40 4.
4 cr. 286 KIIK, saxmo mig gac cy40BOro Ipo-
Ba/KEHHA MOro CTOpOHA 3BEPHETLCA JO CYAY
3 KAONOTAHHAM IpPO 3BIABHEHHS BiJ KpHMi-
HAABHOI BIAIOBIZAABHOCTI OOGBHHYBA4E€HOTO,
CyJ Ma€ HEBIAKAAJAHO PO3TASHYTH TaKe KAOIO-
tanHa. A 4. 3 cr. 288 KIIK 30608’s13y€ cya y
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TAKHX BUITAJKaX CBOEIO yXBAAOIO 3aKPUTH KpH-
MiHaABHE MPOBAJAKEHHS Ta 3BIALHUTH OOBHHY-
BAYEHOTO Bi/J KPHUMIHAABHOI BIAIIOBIZAABHOCTI
3a HasBHOCTI M14CTaB, Hepes0adeHuX 3aKOHOM.
Takum unHOM, 3acyauTn o6BHHYBadYeHOro 6€3
nokapauss 3a 4. 5 cr. 74 KK, to6To BuHECTH
0OBHHYBAaABHUI BUPOK 6€3 BU3HAYEHHS B HbO-
My BHJAY 1 MIpU NOKapaHHS MOKAHBO AHIIE
TOAlL, KOAH IIiJ 9acC PO3TAAJAY IPOBA/JKEHHS B
CyAl 3aKIHYUAUCH CTPOKH JaBHOCTI IPUTATHEH-
HA 0co0H 4O KPUMIHAABHOI BIJIIOBIZAABHOCTI,
ane Big JKOAHOI 13 CTOPIH KPUMIHAABHOTO IIPO-
BA/KEHHS HE HAJIHIIAO KAONOTaHHA Ipo ii
3BIABHEHHS BlJ KPHUMIHAABHOI BIAIIOBIAAAB-
HOCTI.

Ao peui, He3Ba)Kal04u HA Te, IO B 4. 5 CT.
74 KK BKkazaHo, mo ocoba mojxce 3a BHPOKOM
cyay OyTu 3BiIABHEHA Bijg IOKapaHH:A, 32 CBO-
€10 IIPUPOJOIO IIeil BH/ 3BIABHEHHA BiJ IIO-
KapaHHs BCE-TAKH € 0008°A3K08UM, TOOTO cy4
3060B’A3aHMI1 y Takill cUTyallii BUHECTH OOBH-
HYBaAbHMI BUPOK 6€3 IOKapaHHs.

3. llle ogHMM BH/OM 3acydKeHHs 6€3 IoKa-
PaHHA € TaKe 3aCyAKE€HHA dyepe3 xBopoOy (4. 2
ct. 84 KK ). 3 oraaay Ha Hassy cT. 84 KK, BoHa
Mana 6 6yTH Takolo, IO BU3HAYAE IIACTABY Ta
YMOBH BKa3aHoro 3acy:xeHHs. Hacnpasai, 3a-
3HAYEHA CTATTSA MEPEBAKHO MICTUTH IHIII ITO-
AOKEHHSA — PETYAIOE IOPSAJAOK 3BIABHEHHS Bi/J
8100y6anM A TPU3HAYCHOTIO IOKAPAHHS.

Bunarok cra”outh 4. 2 cr. 84 KK. 3 il
6YKBAABHOTO TAYMA4E€HHSA CAIAYE, IO, KEPYIO-
YUCh BU3HAYEHUMU HEIO IIPABHAAMU, MOKAU-
BO HE AHIIE 3BIABHUTH 0Co0y Bijg BigOyBaHHSA
IPU3HAYEHOTO IOKAPAaHHA, aAe 3acyAuTH 6e3
IOKapaHHA, TOOTO BHHECTH OOBHHYBAABHHUI
BUPOK 6e3 Ipu3HAYEHHSA IOKapaHHA. Y HIl
1AeThCs1 PO Te, o 0coba, KA MICAS BYNHEHHS
KPUMIHAABHOTO IIPABOIIOPYIIEHHS 3aXBOPiAa
Ha 1wy (KpiM ICUXIIHOI) mAaxcky XBopoOy, 110
HepEeNIKoAKa€E BiJOYBAaHHIO ITOKAPAHHA, MOKE
6yTH 3BiABHEHA BiJ MOKapaHH:A. Brasane caig
PO3YMITH AK 3acyA:keHHA ocobu 6e3 ImokapaH-
HsL.

CrinpHUM — Haka3oM  MiHicTepcTBa  I0C-
tunii Ykpaimm Ta MiHicTepcTBa  OXOpPOHH
3qopop’ss Ykpainu Big 15 cepmua 2014 poky
Ne 1348/5/572 «I1po 3arBepgsxenns [lopsigky
opraHisanii HaJaHHA Me/JHYHOI JOIIOMOTHU 3a-
CYAKEHUM A0 MO0306aBAE€HHS BOAl» 3aTBEpAKe-
HO «Ilepenik XBOpob, AKI € IMiACTABOIO AAS

IOAAHHA 40 CyAy MaTepiaAiB PO 3BIABHEHHS
3aCyJ4K€HHUX BiJ MOAAABIIOrO BiAOYBAaHHS IIO-
KapaHHA» [16]. Buxogsuu 3 Ha3BU 11bOTO JO-
KYMEHTA, BIH PETYAIOE€ NHUTAHHA, IIOB s13aHI 31
3BIABHEHHAM Bij BiAOyBaHHA BKe IpH3HAYeE-
HOTO IOKapaHHsA, aA€ 32 BLACYTHOCTI IHIIOTO
HOPMATHBHOTO aKTy B 3a3Ha4eHill cpepi BKasa-
HUIl BUIIE IEPEAIK XBOPOO CAlZ 3aCTOCOBYBa-
TH B CHTYaIlii, [0 PO3TAAJAETHCA, TOOTO HpH
3acyaxeHHl 6e3 nmokapanu:a. Takuii BUCHOBOK
I'PYHTY€ETbCS HAMH Ha TOMY, IIIO 3aXBOPIOBAH-
Hf, IKE YHEMOKAHBAIOE 100anbie BiAOYBaHHSA
IIOKAPAHH:A, YHEMOKAUBAIOE 1 Horo BigOyBaH-
Hs1 3 MOMEHTY BUHECEHHSI OOBUHYBAABHOI'O BH-
POKY, a 32 TaKHX OOCTaBHH 3aCy/KyBaTH 0COOy
A0 IOKApaHHs He PAlliOHAABHO, OCKIABKH BOHA
fioro Big6yTH HE 3MOKe.

ITidcmagoro  pO3TAsIZYBAHOTO BHUAY 3aCy-
AXKeHHs 6e3 IOoKapaHHsA € HasBHICTb y 3acy-
AXKEHOI 0CcOOH TSAKKOI HencuxivyHoi xBopobwu,
BHU3HAYEHOI BUIEC HA3BAHUM JOKYMEHTOM, IIIO
IEepeIIKOAKae BIZOYBAHHIO IOKapaHHs. 3a-
KOHO/aBEIlb YOMYCh BH3HA4YUB y 4. 2 cT. 84
KK uwacoM BHHUKHEHHs 1€l XBOopobOH Iepiog
«ITCASI BYNHEHHA KPHMIHAABHOTO IIPABOIIO-
pymenns». IlpupogHo, Ha Take 3aCy/JKE€HHS
MOJKe IPEeTEeHAYBAaTH i ocoba, fKa cTpaxjana
HA 3a3HAaYeHy XBOPOOY, IO MEPEMKOAKAE BiA-
6yBaHHIO IIOKapaHHA, 1 HA YaC BYNHEHHS KPH-
MIHAABHOTO ITPABONOPYIIEHH A, AKIO XBOpoba
PO/ OBKHUAACH JO 9aCy IIOCTAHOBAEHHS BHPO-
Ky. OT:Ke, BUBHAYAABHUM y BKa3aHIM cuTyamii
Mae OyTH He 4Yac BYMHEHHS KPHMIHAABHOTO
IIPABOIOPYIIEHH, A 9aC BUPIMICHHA TUTAHHS,
9H 3MOKE 3acyJ:KkeHa ocoba BigbyBaTH IIOKa-
paHHA. KO 3’ACy€eThCA, IO Yepe3 CTaH CBOTO
3/0pOB’sl BOHA He 34aTHa BigOyBaTH KOJHE 3
IIOKApPaHb, BCTAHOBAEHHUX 3aKOHOM 3a BYMHE-
He HeI0 KPHUMiHAAbHE IIPABONOPYIIEHHHA, CEHC
IPU3HAYEHH TaKiil 0co61 MOKApaHHA 3HUKAE.
3aAHIIAE€TbCA 3aCyAUTH ii 6€3 MoKapaHHs.

4. OcraHHifi BHIAJOK <«3BIABHEHHS» B/
IIOKApPAHH#A, a HACIpaBJAl 3acy4KeHHs 6e3 1o-
KapaHHA, OIIHCAHO B II. 8 HA3BAHOI BHIIE IIO-
cranosu ITaenymy Bepxosnoro Cyay Ykpainu
Big 24 xomTHA 2003 poky Ne 7 «IIpo mpak-
THUKY IPH3HAYEHHSA CyJaMH KPUMIHAABHOTO
oKkapaHHa» [15]. HNaerbes PO T€, IO KOAH
IIPU IPU3HAYEHHI OIABII M SIKOTO IIOKApaHHA,
HIXK nepegbadeHo caHKLIEo cTaTTi OcoOAUBOL
gactuau KK (cr. 69 KK), 3 orasgy Ha BIK mmig-
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cyAHOI ocobu uM cTaH 1i 340pOB’sl HEMOKAHBO
3aCTOCYyBaTH KOAHOIO 3 BHU3HAYEHUX Y CT. 5l
KK BujiB GiABIT M AKOTO IOKapaHH:A, CY4, Ma-
I09H Ha T€ Mi/JCTaBU, TOBUHEH 3aKPHUTH CIIPABY
1 3BIABHUTH 0CO0Y BiJ KPHUMIHAABHOI BiAIIOBI-
AAABHOCTI a60 nocmanosumu 0066UHY8aALGHUT 6U-
POK T 3BINLHUMU 3ACYOHCEHO20 810 NOKAPAHHA, 1110,
3 HaIoi TOYKH 30PY, O3HAYAE: NOCMAHOSUMU 00-
BUHYBALLHUTL BUPOK De3 NoKapaHH .

Orxe, B YKpaiHi (paKTHIHO ICHYE YOTHPH
3a3HAvYEeHl BHIE BHAU 3acy/JKeHHA 6e3 moka-
panHa. Pemra mposBiB KPUMIHAABHOI BiAgITO-
BIZAABHOCTI, IPO AKi #gerbca B Posgini XII
3araapnoi vactuau KK, Maiots inmy, BigMiHHY
Bi/] HbOTO KPUMIHAABHO-IIPABOBY IIPUPOJY.

3acysxkeHHs 6e3 MOKapaHHs CAlJ BlAMEKO-
BYBAaTH BiJ <«3BIABHEHH#A» BiJ KPHUMIHAABHOI
BIAIIOBIZAABHOCTI Ta Bl 3BIAbBHEHHS Bljg Bij-
6yBanHsA npusHadyeHoro mnokapanss. lllogo
MEPIIOTO CAlJ 3a3HAYUTH, IO 3TiJHO 3 YMHHUM
KK, 3acyaxenoio 6e3 mokapanHsa Moxe OyTu
AHIIe Taka 0coba, SIKy €y OOBHHYBAABHHM
BUPOKOM BH3HAB BHHHOIO Yy BYMHEHHI KpHMi-
HAABHOTO NPaBONOPYLIEHHA, TOOTO 3acyAuB ii
HOBEAIHKY Ta i camy 110 ocoby. He Bumagko-
Bo 4. 1 cr. 74 KK po3noYnHAETHCA CAOBAMU:
«3BIABHEHHS 3ACY00(CeH020 BiJ TIOKAPAHHA...».
A 3BIABHEHHS BlJ KPHMIHAABHOI BiATIOBIAAAb-
HOCTI 34ifCHIOETBCA 6€3 3aCyAKEHHSA OCOOH.
BoHO «OPOPMASIOTLCSA» HE BUPOKOM CYAY, a
IIOCTAHOBOIO (YXBAAOIO) CyAy HpPO 3aKPHUTTS
MPOBAJAKEHHA y CIIPaBl y 3B’S3Ky 31 3BIAbHEH-
HAM 0co6H Big KPUMIHAABHOI BiAIIOBIZAABHOC-
Ti. Kpim TOTO, TaKe 3BIABHEHHSA Ta 3aCyAKEHHSA
6e3 rIOKapaHHs MalOTh Pi3HI IPABOBI IiCTABH,
nepeabadeHi y BIAIOBIAHUX CTATTAX Po3ginis
IX Ta XII 3araabnoi vactuan KK. Hapemnrri,
3BIABHEHA BiJ KPUMIHAABHOI BIAIIOBIZAABHOCTI
0coba He MOKe BU3HABATUCH CyauMolo. Ocoba
K, KA 3aCyAKYETbCA 6€3 NMPU3HAYEHHS MOKa-
paHHA, Mara 6 BH3HABATHUCH CyAUMOIO, A€ B
3akoHi (4. 3 cr. 88 KK Ykpainu) 1ie pupimeno
IHaKIIIe, IIJ0 BUKAUKAE OOIPYHTOBAHI CyMHIBH
o0 cBOEi Aorianocti. /AificHo, xiba MoKe 3a-
Cy4KeHa BUPOKOM Cyay ocoba 3aAHIIATHCh He
cyaumoro? Ile Bce piBHO, IO BBAKATU AIOAUHY,
110 3aXBOPIAQ, 3J0POBOIO.

IMloao BigMIHHOCTI 3acyssKeHHA 6e3 IOKa-
PaHHA BiJ 3BIABHEHHSA 610 6100y6anHA TPU3HA-
YEHOTO TOKapaHH:A, nepejbadyeHoro HHU3KOIO
crareii posginy XII 3araabnoi wactunu KK,
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CAl4 3a3HAYHMTH, IIO OCTAHHE 3/IMCHIOETHCS
IICASL 3ACYAKEHHS 00 KOHKHeMH020 6U0Y Ma MIPu
noxapannsa 1 ToMy BIZHOCHTBCA A0 APYyroi ¢pop-
MU KPHUMIHAABHOI BIATIOBIZAABHOCTI, TOOTO 3a-
CYAKEHHS 3 IIOKAPAHHAM.

BucaoBok
Ortixe, 3acyJ:keHHA 6€3 TOKapaHH:A pernpe-
3eHTye 006010 (POpMy KPHUMIHAABHOI BigIIO-
BIZAABHOCTI, IO 33 CBOEIO0 KPHUMIHAABHO-IIPa-
BOBOIO IIPUPOJAOIO € 3aCyAKeHHsAM 6e3 Joaart-
KOBUX OOMEKEHb CTaTyCy 3aCyAKeHOi ocoOH.
Y nosomy KK pobora Hag IPOEKTOM AKOrO
Aobirae Kins, 6a;xaHO YCYHYTH OY€BUAHY TIO-
MHUAKY YHHHOT'O KPUMIHAABHOTO 3aKOHY, KU
OTOTOKHUB 3acyA:KeHHA 6e3 moKapaHHA 31

3BIABHEHHSAM Bl/ ITOKapaHHA.
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CONVICTION WITHOUT
PUNISHMENT AS A FORM OF CRIMINAL

LIABILITY

The article draws attention to the inaccuracy
of the legal definition of such a form of criminal
responsibility as conviction without punishment.
In the relevant provisions of Chapter XII
of the General Part of the Criminal Code of
Ukraine, such a conviction is called exemption
from punishment, which does not reflect the
essence of this phenomenon, because it is
impossible to be released from a non-existent
punishment. The criminal-legal characteristics
of conviction without punishment as one of the
forms of criminal responsibility are provided.
The opinion is expressed that by its criminal-
legal nature, the specified form is a conviction
without additional restrictions on the status of
the convicted person. At the same time, the
main limitations of the specified status should
be determined by the very fact of the criminal
record of such a person, but according to the
current Criminal Code of Ukraine, a person
convicted without punishment is considered
not to have been convicted. This raises doubts
about its logic, because a convicted person
cannot be considered unconvicted, just as a
person who has fallen ill cannot be considered

healthy.
In order to carry out a conviction without
punishment, the relevant prerequisites,

grounds and conditions described in the article
are necessary. The premise, which is the same
for all types of such a conviction, is to consider
the person guilty of committing a crime.
There is no single material and legal basis for
conviction without punishment, that is, the
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reason for its application. The law specifies a
separate ground for each type of conviction.
Depending on the grounds for its application,
conviction without punishment is divided into
four types in Ukraine. Three of them - in
connection with the loss of the subject of the
crime of his public danger, in connection with
the expiration of the statute of limitations and
due to illness — are specified in Chapter XII
of the General Part of the Criminal Code of
Ukraine. The fourth type of such conviction
is defined in clause 8 of the resolution of the
Plenum of the Supreme Court of Ukraine
dated October 24, 2003 No. 7 «On the practice
of imposing criminal punishment by courts.»
The following follows from its content: when
imposing a milder punishment than that
provided for by the sanction of the article of
the Special Part of the Criminal Code (Article
69 of the Criminal Code), given the age of the
defendant or his state of health, it is impossible
to apply any of the provisions specified in
Article 51 of the Criminal Code of the types of
milder punishment, the court can issue a guilty
verdict without imposing a punishment. The
conditions of conviction without punishment
are additional circumstances of a formal nature
defined in the law, without which it cannot be
implemented even if there is a prerequisite
and reason, for example, the type of illness of
the convicted person (Part 2 of Article 84 of
the Criminal Code). Each type of conviction
without punishment has its own conditions.
Conviction  without  punishment s
distinguished in the article from such related
phenomena as exemption from criminal
responsibility and exemption from serving
the prescribed punishment. With regard to
the first, it is noted that only such a person
can be convicted without punishment,
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whom the court found guilty of committing
a criminal offense by a guilty verdict, that
is, condemned his behavior and the person
himself. Exoneration from criminal liability is
carried out without conviction of a person. It is
«issued» not by a court verdict, but by a court
resolution (decree) on closing the proceedings
in the case in connection with such dismissal.
In addition, exemption from liability and
conviction without punishment have different
legal grounds, provided, respectively, by the
provisions of Chapters IX and XII of the
General Part of the Criminal Code. Finally,
a person who has been acquitted of criminal
liability cannot be recognized as a defendant.
A person convicted without punishment is
objectively on trial, which should be reflected
in the law. Regarding the difference between
conviction without punishment and release
from serving the prescribed punishment,
provided for by a number of articles of Chapter
XII of the General Part of the Criminal Code,
it should be noted that the latter is carried out
after conviction to a specific type and degree
of punishment and therefore refers to another
form of criminal responsibility, namely -
conviction with punishment .

In conclusion, it is emphasized the
expediency of eliminating the erroneous
identification of conviction without punishment
with exemption from punishment in the new
Criminal Code of Ukraine.

Keywords:  release  from  punishment;
conviction without punishment; the premise
of conviction without punishment; grounds
for conviction without punishment; conditions
of conviction without punishment; types of
conviction without punishment; distinguishing
conviction without punishment from related
phenomena.




