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ples of non-monopoly and unfair competition 
in economic relations established in Articles 
13, 15, 29, and 59 of the Constitution con-
stitute the constitutional foundations of the 
market economy [3].

The relationship between the right to free 
enterprise and property rights can be summa-
rized as follows:

1) Property rights are the basis for the re-
alization of the right to free enterprise;

2) Even though they have a constitutional 
character, neither is an absolute right, mean-
ing they can be restricted under conditions 
specifi ed by legislation;

3) Property is the factor causing liability in 
the right to free enterprise.

Analyzing the aforementioned separately 
is necessary to study the mutual relationship 
of these two rights.

1) Property rights are the basis for the 
realization of the right to free enterprise.

In legal literature, the property right is 
considered one of the essential rights for the 
realization of the right to free enterprise. Free 
enterprise requires a legal basis that can en-
sure the recognition and protection of indi-
vidual property. Article 29 of the Constitution 
of the Republic of Azerbaijan defi nes every-
one’s property rights, stating that entrepre-
neurs have the right to own property indi-
vidually or jointly, use it, and make decisions 
about it [1, Art. 29].

The Plenum of the Constitutional Court 
of the Republic of Azerbaijan, in its decision 

The right to free enterprise in the Repub-
lic of Azerbaijan is one of the fundamental hu-
man rights protected by the Constitution. This 
constitutional norm develops the principle of 
freedom for any individual’s economic activi-
ty that is not prohibited by law [5]. However, 
this right is not recognized as a fundamen-
tal right in all countries. Although the right 
to free enterprise is not directly mentioned 
in the Constitution of the United States, el-
ements of this right are refl ected in it. In the 
legislation of the European Union, the right 
to free enterprise is recognized as a funda-
mental right. The relationship and position 
of this right with other rights and freedoms 
have been formed based on judicial practice.

The right to free enterprise falls under 
the category of economic rights and is imple-
mented in connection with other rights within 
this category. At the same time, depending on 
the nature of its implementation, this right is 
also related to a number of social rights.

The right to free enterprise and property rights
The foundation of free enterprise is prop-

erty [2]. These rights exist in unity, as with-
out property freedom, it’s impossible to im-
plement free enterprise. In this context, the 
Plenum of the Constitutional Court notes that 
the specifi c property right, right to free enter-
prise, freedom of contract, as well as princi-



11

Orujov B. - The place and mutual relationship of the right to free enterprise...

dated December 16, 2011, notes that prop-
erty, an essential institution of civil society, is 
one of the most crucial factors in economic 
development. Thus, property is declared in-
violable by Article 13 of the Constitution, pro-
tected by the state, and stands as the founda-
tion of every individual’s freedom in society, 
essential for personal development and free 
enterprise [4].

The concept of property right is given 
in Article 152.1 of the Civil Code. According 
to this article, the property right is the right 
recognized and protected by the state for the 
subject to own, use, and decide on an asset 
(item) belonging to him [8, Art.152.1]. Full 
protection of property is valued as one of the 
high values inherent in a legal state. The Con-
stitutional Court of the Republic of Azerbai-
jan, in its decision dated June 12, 2017, states 
the importance of property rights for entre-
preneurial activity as follows:

“The Constitution, by establishing proper-
ty rights, also guarantees its effective provision 
through means. For this reason, property rights are 
listed among the basic human and citizen rights and 
freedoms. 

The legal position formulated by the Plenum of 
the Constitutional Court regarding property rights 
is that its content should be understood taking into 
account the provisions of Article 13 of the Consti-
tution. Property, a signifi cant institution of civil so-
ciety, is a crucial factor for economic development. 
Therefore, property is declared inviolable by Article 
13 of the Constitution and protected by the state. 
Property rights stand as the foundation of every in-
dividual’s freedom in society, essential for personal 
development and free enterprise. The state should 
refrain from illegal interventions in the effective 
implementation of property rights and should pre-
vent them” [4].

The Plenum of the Constitutional Court 
of the Republic of Azerbaijan, in its decision 
dated February 28, 2020, notes that as a guar-
antee of free enterprise activity in the Repub-
lic of Azerbaijan, every individual and legal 
entity can freely direct their movable and im-
movable property, including national curren-
cy, foreign currency assets, etc., to entrepre-
neurial activity and other areas of economic 
activity not prohibited by law, and use them 
according to their considerations [2].

Based on the preamble of the “Law on 
Entrepreneurial Activity”, this law is aimed 
at implementing the principle of equality for 
all forms of property, choosing fi elds of ac-
tivity independently, and making economic 
decisions, thereby creating conditions for the 
extensive manifestation of economic initiative 
and entrepreneurship [9, preamble]. The con-
nection between the right to free enterprise 
and property rights can be better understood 
in Article 6 concerning the rights of entrepre-
neurs and in Article 8 based on the property 
responsibility of entrepreneurs. Specifi cally, 
according to Article 6, one of the rights of en-
trepreneurs is to fully or partially acquire the 
property, other property rights of institutions 
based on state and other forms of ownership, 
to participate in other institutions’ activities 
with their property, and with the agreement 
of the parties, to use the property and intel-
lectual property objects of other physical and 
legal persons.

In Article 12 of the law, legal norms relat-
ed to the defense of the entrepreneur’s rights 
and lawful interests by the state are refl ected. 
That article guarantees state protection of the 
rights and lawful interests of entrepreneurs 
regardless of the form of ownership and as-
serts the inviolability of the entrepreneur’s 
property.

The international recognition of the rela-
tion between the right to free enterprise and 
property rights is associated with the case of 
Mark Alemo-Herron. In this case, the state 
representative emphasized the close connec-
tion between these rights, stating that the 
right to free enterprise emerged from the ne-
cessity to protect economic entrepreneurship.

2) Even though they have a constitution-
al character, neither of them is an absolute 
right, meaning they can be restricted under 
conditions defi ned by legislation.

Both the right to free enterprise and 
property rights can be limited under certain 
circumstances, provided they meet the re-
quirements set out in the legislation.

The right to free enterprise, in accordance 
with Article 59 of the Constitution, can be re-
stricted through regulations related to the de-
fense of state interests and the protection of 
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human life and health. It is noted in Article 
12 of the “Law on Entrepreneurial Activity” 
that the property of an entrepreneur can be 
expropriated in circumstances and conditions 
specifi ed in the Civil Code of the Republic of 
Azerbaijan, provided it is previously compen-
sated at market value [1, art.12]. If the deci-
sions or actions (or inactions) of authorities or 
responsible persons restrict the right to free 
enterprise, they can be challenged in court 
[6].

Regarding the possibility of restricting 
property rights, the following paragraphs 
from the decision of the Plenum of the Con-
stitutional Court of the Republic of Azerbai-
jan dated December 16, 2011, on the inter-
pretation of Articles 107-2.1 and 107-5.1 of 
the Civil Code of the Republic of Azerbaijan 
should be mentioned:

“The state must refrain from unlawful inter-
ference in the effective implementation of property 
rights and must prevent them. However, despite the 
importance of the aforementioned right, it is not ab-
solute and can be restricted. It should be noted that 
while property plays a vital role in realizing an in-
dividual’s specifi c interests, it also has an essential 
social function in a socially-oriented state, based on 
the content of Article 15 of the Constitution. On the 
other hand, the boundaries of general and specifi c 
limitations of property rights are defi ned in the Con-
stitution and the Constitutional Law of the Repub-
lic of Azerbaijan on the regulation of the implemen-
tation of human rights and freedoms in Azerbaijan. 
The National Assembly, when determining the con-
tent of property rights, must consider these bounda-
ries and the balance of property functions” [4].

3) Ownership is a factor causing liability 
in the right to free enterprise.

Although the right to property is consid-
ered one of the fundamental rights for en-
trepreneurs to operate freely, this right leads 
to certain liabilities. Article 8 of the “Law on 
Entrepreneurial Activity” refl ects the proper-
ty liability of entrepreneurs. This article dif-
ferentiates the property liability of entrepre-
neurs depending on whether they establish a 
legal entity. That is, entrepreneurs who oper-
ate by establishing a legal entity carry full or 
limited property liability, depending on the 
chosen organizational form. However, entre-

preneurs who operate without creating a le-
gal entity are liable with all their property for 
their obligations [9, p. 12]. Article 29, section 
5 of the Constitution also notes that private 
property causes social obligations.

The right to free enterprise and intellectual 
property rights.

The types of activities related to intellec-
tual property carried out by the right to free 
enterprise are closely related to intellectual 
property rights.

Most of the comments related to the re-
lationship between property rights and the 
right to free enterprise also apply to intellec-
tual property rights. That is, this right is also 
one of the fundamental rights in the imple-
mentation of entrepreneurship; it is not an 
absolute right and results in certain obliga-
tions determined by the law.

Article 6 of the “Law on Entrepreneurial 
Activity” defi nes the right of entrepreneurs to 
use the intellectual property objects of other 
physical and legal entities. Article 7 specifi es 
the obligations to comply with the legislative 
requirements for copyright protection and to 
follow the legislative requirements for trade-
marks and geographical indications.

Both rights are fundamental rights de-
fi ned in the Constitution, and the implemen-
tation of intellectual property rights often de-
pends on the existence of the right to free en-
terprise. The main relationship between these 
two rights is related to the power of one to 
restrict the other and balancing. Legal norms 
established for the protection of intellectual 
property rights sometimes have the power to 
restrict the right to free enterprise. However, 
it should be noted that such legal norms can 
only be applied after they meet the require-
ments of the proportionality test.

The decisions of the Court of Justice of 
the European Union (CJEU) in the direc-
tion of balancing the right to free enterprise 
with intellectual property rights should be 
noted. In the case of Scarler Extended SA v. 
SABAM, the main question before the CJEU 
was whether the fi ltering system’s applica-
tion to prevent fi le sharing that violates cop-
yright rights in the information society’s rel-
evant EU legislation was considered in court 
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orders against internet service providers. In 
this case, the CJEU ruled that requiring an 
internet service provider to set up and main-
tain a complex computer system that requires 
signifi cant expenses to monitor all electronic 
communications on the network for an indef-
inite period restricts his right to free enter-
prise under Article 16 of the Charter dispro-
portionately. Therefore, the court concluded 
that the court’s order to set up a fi ltering 
system disrupts the fair balance between the 
rights of copyright holders and the protection 
of the right to free enterprise of internet ser-
vice providers [12].

In the case of UPC Telekabel Wien GmbH 
v. Constantin Film Verleih GmbH and Wega 
FilmproduktionsgesellschaftmbH, a similar 
application was made to the court to balance 
intellectual property rights with the right to 
free enterprise of internet access providers 
and the information freedom of internet us-
ers. The court had to determine in this case 
whether Article 16 of the Charter’s recognized 
right to free enterprise excludes an order for 
internet service providers to block their cus-
tomers’ access to websites that violate copy-
right rights. The CJEU confi rmed that such 
a court prohibition order, which may force 
internet service providers to take measures 
that are costly for them, signifi cantly affects 
their business operations and requires the 
application of diffi cult and complex technical 
solutions, can restrict their right to entrepre-
neurship [13].

That is, although intellectual property 
rights play a signifi cant role in the implemen-
tation of various types of entrepreneurship, 
this right can also emerge as one of the bases 
for restricting the right to free enterprise.

The Right to Free Enterprise and Freedom of 
Expression

First and foremost, it should be noted 
that when referring to freedom of expression 
here, commercial speech is intended. Com-
mercial speech, being one of the methods of 
implementing the right to free enterprise, is a 
new concept for our national legislation. This 
is because both natural persons and legal en-
tities are involved as subjects. A comprehen-
sive understanding of commercial speech has 

not been given either in Europe or in the US; 
however, the basic elements for such an un-
derstanding have begun to form.

In 1976, the US Supreme Court extend-
ed constitutional protection to commercial 
speech as well. As emphasized in the US Su-
preme Court’s decision in Valentine vs. Chres-
tensen (1942), commercial speech has histor-
ically not been considered protected under 
the First Amendment [24]. Advertisements, 
promises, and solicitations that make up this 
category of expression have been heavily reg-
ulated to protect consumers and to prevent 
fraud. However, since the 1970s, the Supreme 
Court has progressively deemed this type of 
speech worthy of First Amendment protec-
tion [26].

In the case law regarding the First 
Amendment to the US Constitution, commer-
cial speech has been defi ned as “speech pro-
posing a commercial transaction” [17, para-
graph 153]. This type of freedom raises issues 
distinct from those created by pure freedom 
of expression, as it is an integral part of the 
underlying commercial transaction [23, para-
graph 6]. At the same time, whether the pro-
tection of commercial speech advances the 
same values as the constitutional guarantee 
of mere freedom of expression is a matter of 
debate.

In the Central Hudson Gas & Electric 
Corp. vs. Public Service Commission case, 
commercial speech is defi ned as speech guid-
ed by the economic interests of the speaker 
and their audience [22, paragraph 54]. Sim-
ilarly, in another court case, State Attorney 
Fennely describes commercial speech as:

“the right to receive, submit information, express 
ideas, or present visuals as part of the recognition of 
commercial activity” [17, paragraph 153].

In the case of the Virginia State Board 
of Pharmacy vs. Virginia Citizens Consumer 
Council, the US Supreme Court stated that 
“consumers can best pursue their own inter-
ests only when they are adequately informed, 
and the best means to achieve this is not to 
close off communication channels but to open 
them” [25, p. 770]. Justice Blackman has 
quite emphatically stated that “a specifi c con-
sumer’s interest in the free fl ow of commer-
cial information might be even more pressing 
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for him than the day’s most crucial political 
debate” [25, p.763].

In the legislation of the European Union, 
commercial speech freedom is considered as 
an integral part of general freedom of speech. 
The European Court of Human Rights has 
several times stated that statements made in a 
commercial context are included in the pro-
tection envisaged by Article 10 of the Euro-
pean Convention on Human Rights and Fun-
damental Freedoms. Article 10 of the ECHR 
states that everyone has the right to freedom 
of expression. Since this provision does not 
specify which types of statements are protect-
ed, it has a very general character. The ECHR 
has noted that there should be no distinction 
between different forms of expression and, 
regardless of their content, all expressions fall 
within the scope of Article 10 of the ECHR 
[14, paragraph 27].

It should be noted that Article 47 of the 
Constitution of the Republic of Azerbaijan 
guarantees everyone’s freedom of thought 
and speech, but it is not clear which catego-
ry of information is covered by freedom of 
thought and speech. Therefore, our Consti-
tution does not directly protect commercial 
speech freedom. Commercial freedom of ex-
pression forms the basis of economic freedom 
and is an essential component of the right to 
free entrepreneurship. Therefore, examining 
and refi ning the legislative base for this free-
dom in our country is of great importance.

The right to free enterprise and labor rights
The relationship between the right to free 

enterprise and labor rights is somewhat com-
plex. For example, in some foreign countries’ 
legislation and international documents, the 
right to free enterprise is considered a com-
ponent of labor rights. When we talk about 
labor rights here, we mostly mean everyone’s 
freedom to engage in the type of work they 
desire. For instance, in the United Kingdom, 
workers are allowed to have legal relations 
as independent contractors, but in the Czech 
Republic, this is not permitted due to poten-
tial adverse impacts on worker protection and 
labor relations.

The right to free enterprise at the United 
Nations level is regulated within the frame-

work of the right to work, called Article 6 of 
the International Covenant on Economic, So-
cial, and Cultural Rights, where everyone has 
the right to engage in the profession of their 
choice. Here, the right to work means both 
independent and salaried jobs, and the entre-
preneurial right is included in the independ-
ent work category.

It should be noted that ensuring a balance 
between the right to free enterprise and labor 
rights is of great importance. This is manifest-
ed by certain restrictions applied to the im-
plementation of the right to free enterprise 
in the state’s labor law regulations. From this 
perspective, reviewing the decisions of the 
European Court of Justice is essential to de-
termine the relationship between these two 
rights. It should be noted that the labor law 
model is primarily based on the idea put for-
ward by Otto Kahn Freund. Namely, accord-
ing to Otto Kahn Freund, the main objective 
of labor law has always been to fi ght against 
the imbalance of bargaining power inherent 
in labor relations [18, p.6].

In the case of Alemo-Herron and Others 
v. Parkwood Leisure Ltd, which was referred 
to by the Supreme Court of the United King-
dom for consideration, the CJEU determined 
that Article 16 should be applied in such a 
way that the rights of workers and the em-
ployer’s right to engage in entrepreneurship 
are balanced [11].

In this regard, Spain and Finland were 
concerned about the repeal of the Directive 
No. 2002/15 of the European Parliament and 
the Council of the EU regulating the organ-
ization of working hours of people carrying 
out road transport activities. In this matter, 
both member states argued that the rules es-
tablished by this Directive should not apply 
to self-employed individuals, as it could in-
fringe on the freedom of economic activity 
and the right to entrepreneurship. The Euro-
pean Court of Justice ruled that these rights 
are general principles of EU legislation and 
should be interpreted considering their so-
cial function [16]. Therefore, these rights can 
be limited under two conditions: 1) the lim-
itation must proportionately protect general 
interests and 2) such a limitation should not 
weaken or obstruct the nature of the right. As 



15

Orujov B. - The place and mutual relationship of the right to free enterprise...

part of the fi rst condition, the Court deter-
mined that working hour restrictions can also 
apply to self-employed individuals because 
the purpose of such measures is to create bet-
ter safety conditions [96].

An important point here is that the right 
to entrepreneurship, ensured by Article 16, is 
not an absolute right. In other words, mem-
ber states can establish norms concerning the 
restriction of this right in certain cases. Thus, 
the stronger the protection of labor rights 
provided by national labor legislation, the 
stronger the pressure on national systems to 
justify the adoption of rules restricting entre-
preneurial freedom [21, p. 180]. By “pres-
sure,” it is understood that the requirements 
of the proportionality test must be met by the 
states when restricting the right to free en-
trepreneurship in the fi eld of labor relations. 
Such a result suggests that labor laws in the 
European Union might need to pass the pro-
portionality test and could be exceptions to 
market freedom and competition laws [15, p. 
464].

On the other hand, it should be noted 
that ensuring the right to free enterprise 
can also facilitate the implementation of la-
bor rights. Supporting entrepreneurship, 
promoting favorable market conditions for 
small and medium entrepreneurs, as well as 
foreign investors, leads to the creation of new 
jobs, thereby reducing unemployment and 
expanding opportunities for everyone to en-
gage in their desired profession. Notably, the 
8th of the 17 Sustainable Development Goals 
refl ected in the “2030 Agenda for Sustaina-
ble Development” adopted by world leaders 
at the historic summit of the United Nations 
General Assembly in September 2015 is de-
fi ned as “Promoting inclusive and sustainable 
economic growth, employment for all, and 
decent work.” The opportunity to implement 
labor rights is directly linked to the pace of 
economic development within this goal.

It should be noted that the second part of 
Article 35 of the Constitution of the Repub-
lic of Azerbaijan protects everyone’s right to 
choose their activity type, profession, occupa-
tion, and workplace based on their ability to 
work. This article, in its protection of “activity 
type and occupation,” can be considered as 

part of the constitutional defense of the right 
to free enterprise.

Also, by examining the “Law on Entre-
preneurial Activity” regarding the rights and 
duties of entrepreneurs in labor relations, we 
can analyze the relationship between these 
two rights. The 6th article of this law states 
that entrepreneurs have the right to hire and 
dismiss workers, determine the form and sys-
tem of their labor payment, the amount of 
their property, and other types of income. 
However, these rights should be implement-
ed considering the imperative requirements 
of labor legislation. The law also specifi es the 
responsibilities of entrepreneurs in labor rela-
tions, which plays a crucial role in the mutual 
protection of the mentioned rights. The 7th 
article regulating the duties of entrepreneurs 
specifi es the following:

 To fulfi ll all the obligations arising 
from the current legislation and the contracts 
it concludes;

 To sign contracts (agreements) with 
citizens who are hired, and if necessary, to 
conclude collective agreements with trade un-
ions acting on behalf of labor collectives in ac-
cordance with the legislation of the Republic 
of Azerbaijan;

 Not to prevent workers from joining 
trade unions;

 To pay workers’ wages at a level not 
less than the minimum amount set by the leg-
islation of the Republic of Azerbaijan;

 To allocate the specifi ed amounts to 
the body (institution) determined by the rel-
evant executive authority, as well as to oth-
er funds created for the social protection of 
workers in the manner and volume specifi ed;

 To pay taxes as defi ned in the legisla-
tion;

 To provide workers with working con-
ditions in accordance with the current legisla-
tion and contracts (agreements) [9, p.7].

In addition to the above, entrepreneurs 
should also ensure their activities based on 
the requirements of the Labor Code and oth-
er regulatory legal acts in the fi eld of labor 
relations.

In conclusion, we can note that the com-
plex relationship between labor law and free 
entrepreneurship is refl ected in the legal sci-
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ence and experience of the Republic of Azer-
baijan.

The right to free enterprise and the right to live 
in a healthy environment

The right to free enterprise should be 
implemented in such a way that such activity 
does not hinder the right of individuals to live 
in a healthy environment. According to Arti-
cle 39 of the Constitution, everyone has the 
right to live in a healthy environment and no 
one can pose a threat or harm to the environ-
ment or natural resources beyond the limits 
set by law [1, p.39].

It should be noted that the protection of 
human health emerges as one of the reasons 
for restricting the right to free enterprise. Ac-
cording to the second part of Article 71 of the 
Constitution, everyone’s rights and freedoms 
are limited by the Constitution and laws, as 
well as by the rights and freedoms of others 
[1, p.71.2].

To better understand the relationship be-
tween these two rights, we reviewed a series 
of court cases. In the DeutschesWeintor court 
case, with Directive No. 1924/2006, the CJEU 
decided that the ban applied to wine produc-
ers and distributors using “easy digestion” 
health claims, even if this claim was naturally 
true, was in line with the Charter. The court 
believed such a prohibition does not signifi -
cantly restrict the freedom to choose a pro-
fession and/or engage in entrepreneurship, 
but it restricts the methods of producing and 
selling products for producers and distribu-
tors. The court then emphasized that these 
freedoms are not absolute and must be bal-
anced with the requirements of Article 35 of 
the Charter, which requires all EU policies 
and activities to ensure a high level of human 
health protection. In this context, the court 
pointed out that alcoholic beverages, especial-
ly from an advertising perspective, represent 
a special category of foods that are subject to 
serious regulation due to the known harmful 
effects related to addiction and misuse risks 
and alcohol consumption, including relevant 
advertising. In this context, the CJEU decid-
ed that a complete ban on any health claim 
(digestion) for wines/alcoholic beverages 
could be considered necessary” [10].

“In Spain, local legislation prohibits the 
advertising of alcoholic beverages in places 
where their sale, supply, and consumption 
are forbidden.”In relation to a dispute that 
arose on this matter, the Supreme Court de-
cided that the right to free enterprise is not 
superior to the right to health. If these rights 
intersect, then a balance is struck by deter-
mining the least restrictive measures that re-
spect both interests, and an analysis of the in-
terests is carried out. Restricting the right to 
free enterprise is considered legal if it is not 
proven that it can be ensured through less 
restrictive means. The Court decided that 
in this situation, the protection of consum-
ers and their health takes precedence over 
the alleged infringement of the right to free 
enterprise, because the alcoholic beverag-
es company could not prove that consumer 
health could be protected by less restrictive 
means [20].

In Portugal, when the installation of di-
agnostic medical devices was denied, the 
plaintiff applied to the court, alleging that 
the standards set for refusal were contrary 
to the constitution. The Central Administra-
tive Court of Northern Portugal reported 
that this standard does not conflict with the 
right to establish a private company in the 
health sector. The right to free enterprise, 
including in the health sector, is not an ab-
solute right; the state can impose restrictions 
based on the “public interest” and “ensuring 
appropriate quality and efficiency stand-
ards in health institutions,” and also based 
on requirements for “discipline and control 
regarding the production, distribution, mar-
keting, and use of treatment and diagnostic 
tools”. The court concluded that the stand-
ards do not infringe on the freedom of en-
terprise because they are consistent with the 
implementation of rights and proportional 
restrictions [19].

Therefore, the right to free enterprise 
is non-absolute, while the right to live in a 
healthy environment is absolute. Hence, in-
dividuals must pay special attention to com-
pliance with legal requirements aimed at pro-
tecting public health when carrying out entre-
preneurial activities.
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The right to free enterprise and the right to free-
dom of association

The right to associate is considered one of 
the main rights in the realization of the right 
to free enterprise. This right, established in 
Article 58 of the Constitution, refl ects every-
one’s right to create a public association, to 
freely join (or not join) it, and to leave it [1, 
art. 58].

The relationship between the right to free 
enterprise and the right to associate was ex-
amined by the Constitutional Court in its de-
cision dated September 20, 2004, concerning 
the examination of the compliance of Article 
133.1 of the Civil Code of the Republic of 
Azerbaijan with the Constitution of the Re-
public of Azerbaijan:

“The issues related to the establishment of a le-
gal entity and the conduct of relevant activities by 
it are closely related to Article 58 (right to asso-
ciate) and Article 59 (right to free enterprise) of 
the Constitution of the Republic of Azerbaijan. The 
Constitution of the Republic of Azerbaijan attrib-
utes the right to associate to fundamental human 
and citizen rights and freedoms. In international 
legal acts, this right is referred to as freedom of as-
sembly and association. This freedom is evaluated 
by the European Court of Human Rights specifi cal-
ly through the prism of freedom of expression and 
speech. In the modern European legal system, it is 
mainly accepted as political and humanitarian law. 
Although this right is not absolute, restrictions on 
it are allowed only if it is both defi ned by law and 
necessary in a democratic society, responds to a high 
public necessity, and corresponds to the purposes of 
the law” [5].

As can be seen from the above decision, 
the right to associate is defi ned as a form of 
realization of the right to free enterprise. In 
addition, in international documents, the 
right to associate is considered as a form of 
realizing the right to freedom of thought and 
speech. Like the right to free enterprise, the 
right to associate is not an absolute right and 
can be restricted provided it meets certain cri-
teria”.

The Right to Free Enterprise and the Right to 
Petition

The right to petition is considered one of 
the primary rights in the constitutional pro-

vision of the right to free enterprise. Article 
57 of the Constitution grants entrepreneurs 
the right to directly address state bodies as 
well as send individual and collective written 
petitions. It is also specifi ed that citizens of 
the Republic of Azerbaijan have the right to 
criticize the activities or work of state organs, 
their responsible individuals, political parties, 
trade unions, other public associations, and 
individual citizens [1, p. 57].

Thus, summarizing the points expressed 
in this article, we can arrive at the following 
conclusions:

1. The relationship between the right to 
free enterprise and the right to property can 
be generalized as follows:

a) The right to property is the founda-
tion for the realization of the right to free en-
terprise;

b) Even if they possess a constitutional 
character, neither is an absolute right, mean-
ing they can be restricted under specifi ed leg-
islative circumstances;

c) Property is the factor that causes re-
sponsibility in the right to free enterprise.

2. The term “commercial freedom of ex-
pression” is a new concept for our national 
legislation, representing one of the methods 
for implementing the right to free enterprise. 
This includes both individuals and legal enti-
ties as subjects.

3. The relationship between the right to 
free enterprise and labor rights has a some-
what complex character. For instance, in some 
foreign countries’ legislations and interna-
tional documents, the right to free enterprise 
is considered a component of labor rights. 
Additionally, the regulations introduced by 
the state in the fi eld of labor rights manifest 
as certain types of restrictions when imple-
menting the right to free enterprise. On the 
other hand, it should be noted that ensuring 
the right to free enterprise can also facilitate 
the implementation of labor rights.

Conclusion
The right to free enterprise belongs to the 

category of economic rights and is realized 
in mutual relation with the rights within this 
category. At the same time, depending on the 
character of the relationships that arise from 
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its implementation, it is also related to a range 
of social rights. The current article examines 
the place of the right to free enterprise in 
the system of fundamental human rights and 
freedoms, especially in relation to property 
rights, intellectual property rights, freedom 
of expression, labor rights, the right to live in 
a healthy environment, the right to associate, 
and the right to petition, comparing and ana-
lyzing from both national and international 
legislative perspectives.
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