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grves his vision of the solution of these controversial
issues.
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The driving force of the criminal process is
the function of criminal prosecution (charge),
i.e. procedural activities carrying out by the
prosecution to expose the suspect accused of a
crime [1, p. 406]. The essence and objectives of
these activities are clearly set out in the Article 8
of the Code of Criminal Procedure.

The analysis of the Chapter 8 of the Code
of Criminal Procedure of the Republic of Azer-
baijan, which establishes the system of parties to
a criminal proceeding, leads to the conclusion
that the interests of the state in the criminal pro-
cess are ensured only by officials acting in the
pre-trial and subsequent stages of the process.

These parties are the prosecutor, investiga-
tor, investigative authority chief, inquiry officer
and inquiry body. It seems that at the trial stage
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of the criminal procedure, the prosecution rep-
resented by public entities doesn’t appear prom-
inently and actively. However, the requirement
for the mandatory participation of the prosecu-
tor in the court examination of criminal cases
and detailed analysis of some provisions of Ar-
ticles 7 and 84 of the Code of Criminal Proce-
dure of the Republic of Azerbaijan indicate the
impropriety of such an impression.

Public interests are ensured in court pro-
ceedings by a special official acted as the public
prosecutor, i.e. by the prosecutor (Article 84.6 of
CCP).

The fact that a different party acting as an
independent public prosecutor is not provided
for in Chapter 8 of the Code of Criminal Pro-
cedure of the Republic of Azerbaijan, especially
in the above mentioned Article 84, can be ex-
plained by mutually exclusive causes: either the
legislator does not make a significant distinction
between the procedural statuses of the prosecu-
tor and public prosecutor and regards them as a
whole, or this is a legal gap that should be filled.

Article 7.0.23 of the Code of Criminal Pro-
cedure of the Republic of Azerbaijan introduc-
es the concept of “prosecutor” and, in a broad
sense, the concept of the Prosecutor General of
the Republic of Azerbaijan and prosecutors sub-
ordinated to the Prosecutor General includes
deputy prosecutors and other officials of the
prosecutor’s office who have the powers pro-
vided for by the Law on Prosecutor’s Office and
participate in the criminal process. An example
is the Assistant Prosecutor (Law on Prosecutor’s
Office, Article 15). The Code of Criminal Proce-
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dure of the Republic of Azerbaijan considers the
prosecutor’s officers who, as the public prosecu-
tor, uphold the accusation in the case on behalf
of the state. Interestingly, it is the prosecutor
who is responsible only for administration of
public prosecution before the court in the Law
on Prosecutor’s Office (the Law on Prosecutor’s
Office, Article 5, 19).

The procedural law details the status of the
prosecutor as a party to the criminal justice:
“The “prosecutor” is a person who exercises
procedural control over pre-trial investigation,
as determined by his/her powers and the Code
of Criminal Procedure or acts as a public prose-
cutor upholding public or public-private prose-
cution in court” (Article 7.0.23 of CCP of the Re-
public of Azerbaijan). Thenit follows therefrom
that, “the scope of the prosecutor’s procedural
status is the powers he/she exercises on behalf of
and for entrusted interests commissioned to him
by state” [2, p. 28].

Based on the official concept of ‘prosecutor’
and the scope of powers passed to him, it is pos-
sible to talk of different authorizations exercised
by the prosecutor at different stages of criminal
proceeding: pre-trial and trial.

Depending on the procedural function ex-
ercised by the prosecutor at the stage of pre-trial
proceedings, the powers of the prosecutor are
conducting of the guidance of criminal pros-
ecution related to the implementation of proce-
dural management and supervision aver acticity
of the pretrial investigative agencies. The leg-
islator’s position on the powers of the prosecu-
tor in criminal trials provided by the courts of
the Republic of Azerbaijan is set forth in Article
7.0.23 of the Code of Criminal Procedure of the
Republic of Azerbaijan and in the provisions of
the Law on Prosecutor’s Office showed that dur-
ing the trial, the prosecutor upholds the state
prosecution and ensures its legality and validity.
So, summarizing the above, we can say that the
main areas of activities (functions) of the pros-
ecutor in criminal proceedings are as follows:
criminal prosecution, procedural management
and supervising on the activities of the investiga-
tive bodies. In addition, these functions can also
include state prosecution. We should especially
note that the Code of Criminal Procedure of the
Republic of Azerbaijan provides a clear defini-
tion of the areas of the prosecutor’s activities.

At the same time, the activities of the pros-
ecutor during the criminal trial are not limited
only to upholding the public prosecution and
are carring out in other areas as well as. This is
due to the fact that in the state mechanism, the
prosecutor’s office from the first moment exer-
cise the function of criminal prosecution. The
prosecutor obliged to apply to the court with a
petition to address every fact of violation of the
law discovered at a the court room.This right
differs the prosecutor from other parties to the
trial. This does not mean that the prosecutor has
the right to supervise judicial activities and the
court. He has act as the public prosecutor in the
court and satisfactorly persuade the court that
the accused was involved in the crime or com-
mitted the crime.In our opinion, it is impossi-
ble to ensure compliance of the state prosecu-
tion with the law in its content and form, until
procedural gaps and violations identified in the
course of criminal proceedings are not eliminat-
ed during the trial.

There is a variety of opinions about the cor-
relation of functions of the prosecutor. Some
considers procedural supervision to be an inde-
pendent function of the prosecutor which does
not coincides with the function of criminal pros-
ecution, since the two areas of prosecutorial ac-
tivities have different goals: in this case, supervi-
sion is aimed at ensuring the legality of pre-trial
procedural activities and criminal prosecution is
aimed at identitying of perpetrators and bring-
ing them to criminal liability [3, p. 158].

According to other scientists, procedural
leading and supervision of the prosecutor can-
not be separated from function of criminal pros-
ecution, since criminal prosecution is carried
out through the exercise of supervisory powers.
Exercising these powers, the prosecutor directs
the activities of the investigative and inquiry
authoritiesassuring of the impartiality of final
conclusions and preventing possible errors and
violations of the law and guides the investigat-
ing and inquiry agencies to the identification of
perpetrators.

Without delving deeply into the analysis of
these positions, it should be noted that “any in-
terpretation of the procedural function of the
prosecutor undoubtedly includes its supervisory
activities designed to provide effective function-
ing of investigators, interrogators and inquiry
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bodies at the stage of Investigation, compliance
of them and all other participants in the prelimi-
nary investigation with the requirements of the
law” [4, p. 158].

The relationship between the prosecutor’s
supervisory powers and judicial control is also a
matter of debate. One can hardly agree with the
researchers who believes that the prosecutor’s
supervisory function has become irrelevant and
unnecessary due to judicial control over the pre-
trial established. According to A.Mikailov, “pros-
ecutor’s supervision is integral and complete as
a specific kind of state activity. Differences in
the implementation of the common prosecu-
tor’s supervision are caused by the specifics of
the legislation regulating to control over imple-
mentation, the variety of subjects enforcing this
legislation and, as a consequence, differences in
the commissions of prosecutors” [5, p. 10].

Thus, the function of supervision on com-
pliance with law is a category of a higher lev-
el than the function of criminal prosecution.
The analysis of the prosecutor’s powers at the
pre-trial stages shows that the prosecutor is
only responsible for initiating a criminal case
in the context of criminal prosecution (Ar-
ticle 84.2.1., 207.5.1, CCP), approval of the
indictment (Article 84.5.14., CCP) and for a
number of other duties. In our opinion, the
function of supervision on compliance with
law has the secondary importance in rela-
tion to the function of criminal prosecution;
in this case it is associated with the function
of supervision over compliance with law ex-
ercised by the authorities carrying out pre-
trial. This opinion of A.N.Ogorodov is also
supported by others [6, p. 10]. Considering
that the prosecutor’s activities cover the en-
tire criminal process and are carried out at
different stages of criminal proceedings, we
can note their complexity nature. Various
procedural functions exercised by the pros-
ecutor at the stages of pre-trial and judicial
proceedings are closely interconnected, cor-
related and complemented each other.

The prosecutor acting as a representative of
the state not only carries out prosecutorial activ-
ities but also performs another social function:
prevents unlawful and unfounded conviction of
innocent persons, plays an important role of en-
suring the rights and freedoms of participants
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to criminal proceedings at all pre-trial and trial
stages.

Thus, the legislator has put an end to a dis-
pute about activities the prosecutor carries out
in criminal proceedings: the prosecutor is an of-
ficial authorized to carry out criminal prosecu-
tion and procedural supervision over the activi-
ties of pre-trial authorities on behalf of the state
within the scope of the powers determined by
the Code of Criminal Procedure of the Republic
of Azerbaijan.

During the court examination of a criminal
case, the prosecutor upholds state prosecution
and participates in the administration of justice
(Constitution, Article 125, Paragraph 1V).As
already mentioned above, the prosecutor is an
official who has appropriate powers specified in
Article 4 of the Law on Prosecutor’s Office and is
also responsible for the implementation of pub-
lic prosecution as a party to the process at court
room.

The analysis of the above mentioned legal
provisions allows to make a conclusion that the
lawmaker actually equates the public prosecutor
with other employees of the prosecutor’s office.
As a result of such a hypothetical idea the pub-
lic prosecutor is perceived as a prosecutor. The
law states that it is the prosecutor who exercises
this function (CCP, Article 84.2.3.). As a practical
matter, the public prosecution at courts is up-
helding by relevant officers of the Department
for public prosecution defence of the Prosecutor
General’s Office.Otherwise, it is impossible to
comply with the requirements of the CCP of the
Republic of Azerbaijan on the participation of
the public prosecutor in the criminal justice. The
issues of concern related to the participation as a
public prosecutor are widely discussed in the le-
gal literature after the adoption of the new Code
of Criminal Procedure. As a result, three main
points of view have formed. N.Gunduz notes re-
ferring to a German attorney Mittermaier that
the most important problem of the prosecution
system is that the leading and supervising in the
pre-trial investigation and prosecution at the tri-
al are carried out by the same person.According
to Mittermaier, that’s why judges sometimes act
like prosecutors. This fact undermines the im-
partiality and objectivity of judges. The best way
to ensure justice is to separate public prosecu-
tion at court and criminal prosecution on pre-
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trial stages. Onthat way prosecutors shall be able
to use their independence only for the sake of
justice. Prosecutors act through the protection
of the state interests and criminal prosecution of
the accused. This situation is incompatible with
the requirement for impartiality of the judicial
examination [7, p. 17].

Thus, the officers of the Public Prosecutor’s
office who participated in the pre-trial investiga-
tion does not have the right to act as a party at
the stage of the judicial examination. This re-
quirement is clearly spelled out in the law (CCP,
Article 84.4.).

It is premature to consider the matter closed
and the problem solved. According to Chapter
84.2.4 of the Code of Criminal Procedure of the
Republic of Azerbaijan, only the prosecutor can
uphold the state prosecution in the criminal jus-
tice.

In our opinion, the procedural status of the
public prosecutor should be enshrined in a dif-
ferent way by next amendments to the Code of
Criminal Procedure of the Republic of Azerbai-
jan. Such amendments will serve the correla-
tions between the court (judge) and the prose-
cutor’s office (in this case, the public prosecutor
representing the prosecutor’s office) based on
the principles of justice in accordance with the
recommendations of the Bordeaux declaration
(2009) [8].

The rights and obligations of one of the key
participants of criminal proceedings, the public
prosecutor, are not clarified in the CCP of the
Republic of Azerbaijan. With the existing ap-
proach, the public prosecutor appears as an un-
defined subject who carries out activities in an
incomplete and limited manner based on the
instructions of the prosecutor which are not of
a procedural nature. All this does not contrib-
ute to the systematic and planned efforts of the
public prosecutor in criminal proceedings. I,
therefore, consider it correct to amend Article
7 of the CCP of the Republic of Azerbaijan by
adding clause 7.0.48 as follows: “the public pros-
ecutor is an official who upholds the public or
public-private prosecution in court as an inde-
pendent party to the criminal proceedings”. It is
also advisable to revise Article 7.0.23 of the CCP
to read: “the prosecutor is a person who carries
out the procedural management of the pre-trial
investigation on criminal cases within the limits

of his/her competence in the manner prescribed
by this Code”.

At the same time, should be suitable to clarify
in details at the legialation the status of organiza-
tional subordination of the public prosecutor by
determining its status and scope of powers at the
stage of judicial examination.

Thus, the prosecutor, as a legal party to
criminal proceeding, exercises three procedural
functions: the implementation of criminal pros-
ecution, supervision on the activities of the in-
vestigative and inquiry agencies and upholding
public prosecution. Prosecutor’s activities “pro-
vides protection of the legal rights and freedoms
of individuals and citizens as a universal legal
remedy”, i.e. these activities are manifested in
cases where there is a need for special guaran-
tees of legal protection of a person in the situa-
tion of restriction of their rights” [9, p. 174].

Despite the differences in the aspects of le-
gal relations arising from the execution of these
functions, the procedural activities of the pros-
ecutor’s officers in all identified areas are closely
interrelated. Determination of the status of the
public prosecutor is a more complex issue which
should be resolved as soon as possible. The pub-
lic prosecutor being a party to the trial carries
out criminal prosecution of the accused person
(or persons) within the scope of upholding pub-
lic prosecution in the forms established by the
criminal procedure legislation through oppos-
ing to the defense party and on the basis of equal
procedural opportunities. We share the view of
M.N.Gavrilova that the practice of coordination
of the position of the inferior prosecutor who
acts as an accuser, which is reflected in the law,
with the prosecutor of a higher rank who issued
an order to uphold the public prosecution and
confirmed the indictment, is not limited to the
status of an independent party to criminal pro-
ceedings in a specific criminal case [10, p. 20-22].

In our opinion, upon the confirmation of
an indictment and prior to a final judgement
on a criminal case, it would be appropriate to
include the public prosecutor in criminal pro-
ceedings and enshrine his/her independence
in the law by drawing up the prosecutor’s pro-
cedural powers to release the prosecutor from
the influence of the prosecuting bodies which
manage and supervise the pre-trial activity of
investigative agencies. We believe that it is ap-
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propriate to consider the idea of removing the
public prosecution from the subordination to
the prosecutor’s office and fixing it in a separate
institutional form in future.
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Payg Pycmamos, xanoudam opuduueckux
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Kurcxozo I'ocydapemeennozo Yrnusepcumema
HEKOTOPBIE CITIOPHBIE
ITIOAOKEHHA O COOTHOIIEHHUH
IMMOHATHH ITPOKYPOP U
TOCYZAPCTBEHHBINI OB BUHUTEAD
B YTOAOBHO-ITPOLIECCYAABHOM
3AKOHOJATEABCTBE
A3EPBAM/KAHA

B crathe mpoBOAWTCA AHAAH3 YrOAOBHO-
IIPOIIECCYaABHOTO 3aKOHOJATEABCTBA B cdepe
IIPOIIECCYaABHOTO CTaTyca IPOKYpopa pyKo-
BOJAIIETO TPEABAPUTEABHBIM CAEJACTBHEM U
rOCy/apCTBEHHOTO OOBHHEHUA, NMOAHHUMAIOTCS
CIIOPHBIE BOIPOCHI TMOHATHA TOCY/AApCTBEHHO-
ro OOBUHHUTEAS U IIPOKYPOPA, AETANUIUPYIOTCA
CTaTyCBI MPOKYpPOPa M TOCY/4apCTBEHHOTO 06BH-
HUTEAS, PACCMATPUBAETCS COOTHOIIEHUE TIOHA-
THH B IMPOIIECCYaAbHBIX CTATYCOB IIPOKYPOpa H
roCyJapCTBEHHOTO OOBHHHUTEAS HA OCHOBE BbI-
HOAHAEMBIX HUMH IIPOIIECCYaAbBHBIX (PYHKIIHIA.
Taxxe wmcCAeAYIOTCSA CIIOPHBIE BOIPOCHI OCY-
IIECTBAE€HUS TIOAHOMOYHIT MPOKypopa B cdepe
AocyaebHoro u cyge6HOro pazbupareAbcTBa co-
TPYAHHUKAMHU IPOKYPOPA, HUCCAEAYIOTCSA TPYABI
Y4EHBIX IPOIIECCYaAHCTOB B JaHHOH 06AACTH,
AHAAMBUPYETCsA 3aKOHOAATEABCTBO B 9TOH ce-
pe, ABTOp JaeT CBO€ BH/EHHE PENICHHSA /JaH-
HBIX CIIOPHBIX BOIIPOCOB.
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