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Y cmammi npoarnanizosano cnocobu nosacy-
008020 BUpIWEHHA CROPIB, AKL 3ACMOCOBYIOMBCA
AK HA HAUIOHATDHOMY MAK | MINCOCPIHCABHOMY
pieni. Josedeno, wo 00 6udi6 ALLMEPHAMUBHO-
20 GUPIUEHHA CNOPIE BLOHOCUMBCA MedIAUls,
apdimpasxc ma nepezosopu. Ilpome 6 nayxosii
nimepamypr 62CUBAOMBCA U THUL USHAUCHH A
AnOMEPHAMUBHO20 SUPIULEHH A CNOPIE MAKE AK
KOHCIMIAUIA, NPUMUPIOBALLHA Npouedypa ma
iHwi. Po3enanyme numanmua npo me, uu € cu-
CMemMa  AnoMePHAMUEHO20 BUPIUEHNHA CNOPLE
00HUM 3 6UOL CYOOUUNCMBA | 0080EHO, WO 6CL
BUOU  ANOLMEPHAMUBHO20 CUPIUEHHA CROPIE
He  HALEHCAMd 00 KAMEOP  CYOOUUHCMBA.
Anvmepnamusni cnocobu eupiuenmns cnopig
MOIACYMD ICHYBAMU AK HA HAUIOHALLHOMY MAK
I MIJICHAPOOHOMY PiBHI.

Knrowosi cnoga: no3acyoosi cnopu, mediayia,
apoimpac, nepeeogopu, KOHCINIAUIA, NPUMU-
prosanvra npouedypa, cyOouUHcmao.

The issue of resolving legal disputes is im-
portant for the activities of enterprises, institu-
tions and organizations. However, the litigation
is not sometimes appropriated because of some
circumstances. These circumstances are: the at-
tempts to expedite the trial, corruption in the ju-
dicial system, unwillingness to open the circum-
stances of the case, and a number of others.

In practice, such types of out-of-court dis-
pute resolution are referred to as “mediation,”
“consolidation,” “reconciliation,” and “concilia-
tion,” “arbitration,” and “negotiation.” Studies
have been conducted in the scientific literature
to analyze such types of dispute resolution, but

no general analysis of all types of alternative dis-
pute resolution has been made.

The purpose of this article is to compare dif-
ferent types of alternative dispute resolution and
to identify their characteristic features

As identified in the scientific literature, alter-
native dispute resolution is the most commonly
used way of resolving issues and disputes be-
tween objects of economic activity [1]. In prac-
tice, however, it has been proven that there are
even closed methods of alternative dispute reso-
lution, which are carried out not only by arbitra-
tors or mediators. It should be noted that there
is no single definition of alternative dispute reso-
lution.

The Black’s Law Dictionary [2] defines al-
ternative dispute resolution as a procedure for
resolving disputes by other means then through
litigation, such as mediation and arbitration,
which are different from litigation.

The Dictionary of the Swiss Arbitration As-
sociation identifies alternative dispute resolu-
tion as:

1) non-binding, calm and balanced settle-
ment of the dispute by a third party, not includ-
ing arbitration (in Europe);

2) any dispute resolution involving a third
party, with the exception of litigation, including
arbitration (in the USA) [3, p. 6].

There is also a different perspective on the
types of alternative dispute resolution.

Alternative dispute resolution is defined as a
unifying term that describes methods that par-
ties can use other than litigation, including nego-
tiation, mediation and many types of arbitration
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[2]. However, the issue of comparing the types of
alternative dispute resolution has not been suf-
ficiently described in the legal literature.

As it was noted in the scientific literature,
there is no single definition of alternative dispute
resolution. In Ukraine, the Law of Ukraine “On
International Commercial Arbitration” stipulates
that arbitration is any arbitration (arbitration tri-
bunal) independently: whether it is specifically
designed to considered separate case or whether
the arbitral tribunal is a permanent establish-
ment, including the International Commercial
Arbitration Tribunal or the Maritime Tribunal
arbitration commission at the Chamber of Com-
merce and Industry of Ukraine [4]. However,
there are no definitions of other types of alterna-
tive dispute resolution.

In our view, the identification of the types
of alternative dispute resolution should begin
with mediation analysis. There is also no consen-
sus on the terminological definition of “media-
tion”. The most complete is the definition given
in the UNCITRAL Model Law on International
Commercial Conciliation. Pursuant to this Law,
“conciliation procedure” means a procedure that
may be called conciliation, mediation or termed
similar content and within which a third party
or persons (“mediator”) is assisted in seeking a
peaceful settlement of a dispute, arose from or in
connection with contracts or other legal relation-
ships [5].

In general, there are several definitions of
mediation in the scientific literature.

These include their own ‘mediation’, ‘con-
solidation’, ‘mediation process’, ‘reconciliation
procedure’ and ‘conciliation procedure’.

Based on the systematic analysis of interna-
tional legal acts, as well as the views of scholars on
the legal nature of these procedures, the follow-
ing features of mediation can be distinguished:

1) versatility;

2) voluntariness;

3) the possibility of settling a dispute between
twO Or more persons;

4) the possibility of resolving both existing
and potential disputes;

5) the disposition of the parties in determin-
ing the rules and procedures;

6) confidentiality;

7) third party independence;

8) equality of parties to the dispute;
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9) optionality of mediator’s decision;

10) voluntary implementation by the parties
of their decision or recommendations of the me-
diator [6].

In legal science, the legal regulation of me-
diation is often considered. Legal regulation of
mediation in different countries is carried out in
different ways. Analyzing the issue of legal regu-
lation of mediation in different countries, Y. Pri-
tyka identifies four ways:

1) consists in the integrated legal support of
mediation, which is carried out by the adoption
of special integrated normative legal acts of the
highest legal force (laws);

2) differentiates regulatory and legal support
for mediation, which is carried out by determin-
ing the mode of mediation in other regulatory
legal acts of a procedural nature;

3) there is a lack of regulation of the media-
tion procedure at the legislative level, but such
activity is not prohibited;

4) forbidding legal systems, where mediation
between private law entities is officially prohib-
ited by the current legislation, and the resolution
of disputes is carried out exclusively by public
authorities [7].

Quite often issues of separation of stages of
mediation are considered. Different authors
have different approaches to determining the
stages of mediation. However, the most common
method of division into stages involves six stages:
initiation, adoption of a case for consideration,
search for a solution, conclusion of an agree-
ment, approval and signing of the agreement,
execution of the agreement.

According to the broadest classification ap-
proach, mediation is divided into sentencing and
extrajudicial. Sentencing mediation takes place
in the process of court proceedings. However,
the options for such mediation are also different.

The first option is when the trial judge pro-
poses that the parties try mediation and may
delay the mediation proceedings. Alternatively,
when the judge independently conducts media-
tion, that is, he acts as a mediator and during the
trial proposes the parties to conclude a settle-
ment agreement. The third option is when the
judge does not accept the case without media-
tion.

Extra-judicial mediation is done through ap-
propriate methods and with the participation of
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mediators, which provide negotiations and dis-
pute settlers.

Another alternative way to dispute resolution
1s arbitration. In the scientific literature, the con-
cept of “arbitration” is interpreted in different
ways. Some scholars, as a result of the analysis
of the arbitration, prove that the arbitration is a
matter of private nature, and its task is to resolve
the dispute by individuals, who are chosen by the
parties as judges [8, p. 307], while others suggest
that arbitration actually creates a private judicial
system [9, p. 40].

In our view, the question of a private judicial
system cannot be raised, because in every state
the prerogative of the state is to create a judicial
system, and private courts cannot exist, since
they are devoid of state support.

An analysis of the nature of arbitration
proves that there are different systems of arbi-
tration functioning in each country, but they all
share the following:

the autonomy of arbitration against national
judicial systems;

not subordination or minimal subordination
to the rules of national law;

free will of the parties in the choice of sub-
stantive and procedural regulation;

independent determination of the sequence
and order of application of arbitration proce-
dures in dispute resolution.

With regard to the classification of types of
arbitration, they can be divided into the follow-
ing:

1. By area of operation: international and
domestic or national

2. In terms of time of operation: permanent
(institutional) and ad hoc (one-off) arbitration.

3. In order of formation: created by the state,
organizations, private.

4. By industry characteristics: commercial,
investment, sports, construction and mixed

5. Depending on the subject matter of the
dispute: general arbitration, special arbitration
and specialized arbitration.

6. Jurisdiction: Arbitration of general juris-
diction, corporate and specialized.

7. Dispute Resolution: Friendly Mediation
Arbitrations; arbitration to resolve the dispute in
accordance with the rules of law

8. By the degree of binding arbitration - com-
pulsory and voluntary arbitration

The basis for the settlement of the dispute
by the arbitrators is the arbitration agreement
or the arbitration clause - that is, the agreement
of the parties to the arbitration of all or certain
disputes that have arisen or may arise between
them in connection with any specific legal rela-
tionship, regardless of whether they have a con-
tractual relationship character or not.

The parties may determine the place and
language of the arbitration, the law applicable to
the contract, the qualifying requirements for the
arbitrators.

The analysis of the stages of arbitration dis-
tinguishes three main ones :

The first stage in the submission of a dispute
to arbitration is the question of the jurisdiction
of the arbitrator in relation to a particular dis-
pute. In this case, when submitting objections to
the parties, each party has the opportunity, in
particular, by applying the notion of conformity
of the dispute to the arbitral tribunal. The first
stage may also determine the composition of the
arbitral tribunal and their competence.

The opposite way also be in the case where,
through the notion of the suitability of a dispute
for arbitration, a party will be able to prove that
a particular dispute is subject to arbitration, re-
gardless of whether the other party wishes to ap-
ply to a state court.

The next stage is the merits of the case. Dur-
ing this stage, the parties, through their repre-
sentatives, present their legal positions, provide
evidence independently or by order of arbitra-
tion. Arbitration is very similar in law and pro-
cess to a court, but there are some peculiarities,
such as the fact that a party may not only require
documents from the other party through the ar-
bitration tribunal, but also be obliged to create a
document and submit it to the arbitral tribunal.
In Ukraine it is possible not provided for by the
Code of Civil Procedure of Ukraine. The parties
may suspend the arbitration if they can resolve
the dispute by way of a concession. Upon famil-
iarization with the legal position, or the position
of the party, if the other party has not participat-
ed in the case, the arbitration makes a decision.

The third and last is the stage of arbitration
is implementation of the decision. The arbitral
award may be enforced by the parties voluntarily
or by force. The voluntary enforcement of the
arbitration award is the most desirable, fully con-
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sistent with the legal nature and purpose of the
arbitration as such, and saves the parties’ money.
In case of refusal of the party against whom the
decision was taken from its voluntary execution,
it may be enforced by a compulsory order upon
the relevant application of the interested party,
which is submitted to the state court at the loca-
tion of the defendant.

In addition to mediation and arbitration,
there are other ways of resolving disputes. Some
researchers consider negotiation to be the most
effective and widespread way of resolving dis-
putes worldwide [10, p. 2]. In science there are
different approaches to understanding the legal
nature of negotiations. Some scholars refer them
to forms of alternative dispute resolution [11, p.
424], others refute this position [12, p. 14]. Ac-
cording to the definition contained in the Law
Dictionary [13], negotiation is the process by
which a party or group of them resolves a dis-
pute through discussion and coming to an agree-
ment that can be mutually agreed upon. Another
dictionary [14] defines negotiation as a discus-
sion aimed at reaching an agreement or settling
a dispute. It clearly states that negotiations are a
form of alternative dispute resolution.

However, it should be noted that negotiation
is not only an independent way of resolving dis-
putes, but also an integral part of all other types
of alternative dispute resolution.

In the Interpretive Dictionary, a conversa-
tion is defined as “ a conversation to exchange
views, or to agree on something with someone;
communication; discussion for the purpose of
clarifying opinions, attitudes of the parties or
concluding an agreement »[15, p. 565].

In the scientific literature, the term “nego-
tiation” is found in a broad and narrow sense.
For the purposes of our study, we will narrowly
consider negotiations as a separate kind of alter-
native dispute resolution and, at the same time,
if the parties failed to reach an agreement, as a
component (stage) of other types of alternative
dispute resolution.

We can say that negotiation, as a form of al-
ternative dispute resolution, is a process of inter-
action between the parties to a dispute aimed at
reaching certain forms of mutual interest agree-
ment with a view to resolving a legal dispute.

The analysis of the scientific literature makes
it possible to distinguish several approaches to
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understanding the negotiations as a social and
legal phenomenon:

1. Negotiations are a process (procedure) of
mutual discussion by two or more participants
of claims, needs or interests with a view to their
elimination or satisfaction in the event of a con-
flict.

2. Negotiations are a method (method) of
conflict management that allows voluntarily and
on an equal basis to eliminate existing contra-
dictions while in a maximum way to satisfy each
party’s own interests and to make decisions on
a mutually beneficial basis. Negotiations give the
parties an opportunity to find a solution to the
dispute themselves.

Negotiations are the direct settlement of dis-
putes by the parties that does not involve the
participation of a third party in reaching a mutu-
ally beneficial agreement.

Negotiations can be conducted using infor-
mation and communication technologies - these
are electronic negotiations, online negotiations.
In terms of participant interaction, electronic ne-
gotiations are divided into direct and automatic
ones. In direct negotiations, the parties interact
with each other using electronic means of com-
munication; in automatic negotiations, systems
of electronic dispute settlement are used [16, p.
230].

Negotiations are characterized by all the fea-
tures of alternative dispute resolution:

a) voluntary and consensual;

b) multiplicity of parties;

¢) are used to resolve a dispute between two
or more entities;

d) the legal nature of disputes;

(e) universal in nature, that the parties may
use negotiations at different levels: individuals,
legal entities, international organizations and
states;

e) it is possible to refer both to existing and
potentially possible disputes for negotiation;

e) control over the parties (the parties have
the right to determine the terms and conditions
of the negotiations);

g) voluntary implementation of the decision
(the parties voluntarily comply with the agree-
ments reached as a result of the negotiations);

g) confidentiality.

The peculiarity of this type of alternative dis-
pute resolution is the absence of a third party.
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However, some scholars consider mediation
a special type of negotiation, a feature that is
required by a third party. In our view, this ap-
proach is wrong, negotiation and mediation are
different types of alternative dispute resolution.
However, in some countries (such as Brazil), in
order to avoid confusion, there are legislative
cases where negotiation and mediation are used.

Negotiations usually involve three steps:

beginning,

carrying out,

completion.

The negotiation proposal may be done in
writing or verbally form and may take place both
before and after the dispute. A reservation on the
use of negotiation as a way of resolving potential
disputes may also be contained in the text of the
agreement between the parties. It is important
that the use of negotiation does not restrict the
parties to their right to resort to other means of
dispute resolution if such negotiations have not
been successful.

Negotiation principles are identical for in-
dividuals, legal entities and even states. In ad-
dition, a number of international instruments
contain provisions on the advisability of using
negotiation procedures before going to court.

In Art. 28 of the Paris Convention for the
Protection of Industrial Property of 20 March
1883, any dispute between two or more States
concerning the interpretation or application of
this Convention which is not negotiated may be
referred to any of the States before the Interna-
tional Court of Justice. Statements are to be done
in accordance with the Statute of the Court, un-
less the said countries agree on a different means
of dispute settlement.

A similar norm is also enshrined in Art. 33
of the Berne Convention for the Protection of
Literary and Artistic Works of 24 July 1971 [17].
The preamble to the Agreement on Trade-Relat-
ed Aspects of Intellectual Property Rights of 15
April 1994 states that its members recognize the
rules for ensuring effective and expeditious pro-
cedures for the multilateral prevention and set-
tlement of disputes between governments. Thus,
the international instruments set the principle of
priority of contractual settlement of disputes be-
fore the courts [17].

International treaty law provides for a wait-
ing or cooling off period, which usually lasts from

3 to 12 months. During this time, it is believed
that the dispute could potentially be resolved
through negotiation. It should also be noted
that negotiations are often identified by the par-
ties as a mandatory stage of dispute resolution,
and in this connection the party seeking to go to
court or arbitration must document the negotia-
tion process by sending a notice of negotiation
on the issue at issue. If the party acknowledges
sending such notification in any form (electronic,
written or otherwise) to the opposite party, or its
representative (for example, in a dispute against
a state - a public authority), the date of receipt of
such notification shall be considered as the be-
ginning of negotiations.

Negotiations can result in both dispute reso-
lution and consensus, and a situation where the
parties understand that they cannot resolve the
dispute through negotiation. In this case, they
usually turn to other types of alternative dispute
resolution or court.

Negotiations between states can be conduct-
ed through correspondence (notes, letters and
notifications) or during meetings. The outcome
of the negotiations is usually in the form of Mem-
orandum of Understanding (MOU) agreements.
At the same time the positions are negotiated
and the agenda of the negotiations is developed.

If we analyze the negotiations conducted by
Ukraine with other states on territorial issues, an
example of such negotiations is the dispute over
the Snake Island between Ukraine and Roma-
nia. In 1997, the Agreement on Neighborhood
and Cooperation Relations between Ukraine
and Romania was signed. The diplomatic corps
of both states negotiated the delimitation of the
continental shelf and exclusive economic zones
between the two states. The particular issue was
whether Snake Island was an island or a rock, be-
cause according to international law, around the
rock, the water area could not be considered an
exclusive economic zone. Considering that the
parties failed to settle their dispute through ne-
gotiations, Romania brought the case before the
United Nations International Court of Justice on
September 16, 2004;

As a result of the dispute with the Interna-
tional Court of Justice, it was decided that Snake
Island is indeed Ukrainian, but at the same time
the delimitation of the maritime economic zone
was carried out according to new coordinates.
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Thus, for example, we can appreciate the impor-
tance of negotiating to resolve disputes.

So the analysis of the types of alternative dis-
pute resolution shows that they are successfully
applied in both national and international legal
practice. In some cases, however, they are much
more effective than national courts.

The main features of alternative dispute res-
olutions are that they resolve disputes much fast-
er than national courts, and in some cases may be
less expensive than national courts.

All types of alternative dispute resolution are
independent of the state. However, if one of the
parties proven to be the defendant refuses to
comply with the decision, the other party may
apply to a state court to force the other party to
enforce it.

All types of alternative dispute resolution are
not a separate judicial system, as some research-
ers have argued, they assist in the resolution of
disputes
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